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THE  hiftory  of  mankind  is  a  delight- 
ful fubject.  A  rational  inquirer  is 
not  lefs  entertained  than  inftrufted, 
when  he  traces  the  gradual  progrefs  of  man- 
ners, of  laws,  of  arts,  from  their  birth  to 
their  prefent  maturity.  -  Events  and  fubor- 
dinate  incidents  are,  in  each  of  thefe,  Hnk- 
ed  together,  and  conneded  in  a  regular 
chain  of  caufes  and  efFefts.  Law  in  parti- 
cular becomes  then  only  a  rational  ftudy^ 
when  it  is  traced  hiftorically,  from  its  firft 
rudiments  among  favages,  through  fuccef- 
five  changes,  to  its  hlgheil  improvements 
in  a  civiUzed  fociety.  And  yet  the  ftudy  is 
feldom  condufted  in  this  manner.  Lav»'', 
like  geography,  is  taught  as  if  it  were  a  col- 
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le6lIon  of  fa6ls  merely :  the  memory  is 
employed  to  the  full,  rarely  the  judgment. 
This  method,  if  it  were  not  rendered  fami- 
liar by  cuftom,  would  appear  ftrange  and 
unaccountable.  With  refpefl  to  the  poli- 
tical conftitution  of  Britain,  how  imper- 
feft  muft  the  knowledge  be  of  that  man 
who  confines  his  reading  to  the  prefent 
times  ?  If  he  follow  the  fame  method  in 
ftudying  its  laws,  have  we  reafon  to  hope 
that  his  knowledge  of  them  will  be  more 
perfeft  ? 

f  Such  negle6t  of  the  hiftory  of  law  is 
the  more  unaccountable,  that  in  place  of  a 
dry,  intricate  and  crabbed  fcience,  law  treat- 
ed hiftorically  becomes  an  entertaining  ftu- 
dy  5  entertaining  not  only  to  thofe  whofe 
profefllon  it  is,  but  to  every  perfon  who 
hath  any  thirft  for  knowledge.  With  the 
bulk  of  men,  it  is  true,  the  hiilory  of  law 
makes  not  fo  great  a  figure,  as  the  hiftory 
of  wars  and  conquefts.  Singular  events, 
which,  by  the  prevalence  of  chance  and 
fortune,  excite  wonder,  are  greatly  relifhed 

by 
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by  the  vulgar.  But  readers  of  folid  judg- 
ment find  more  entertainment,  in  ftudying 
the  conftitution  of  a  ftate,  its  government, 
its  lav^s,  the  manners  of  its  people :  where 
reafon  is  exercifed  in  difcovering  caufes  and 
tracing  efFefts  through  a  long  train  of  de- 
pendencies. 

The  hiflory   of  law,  in  common   with 
other  hiftories,  enjoys  the  privilege  of  gra^ 
tifying  curiofity.      It  enjoys   befides  feveral 
peculiar    privileges.       The    feudal    Cufloms  tt^w--. 
ought  to  be  the  ftudy  of  every  man  who  V?^ 
propofes  to  reap  inftruction  from  the  hiC  ^iw^tt^ 
lory  of  the  modern  European  nations:  hQ' utjL^ 
caufe  among  thefe  nations,  publick  tranfac- J'*^'^^- 

tlons,  not  lefs  than  private  property,  were^-^i*^^  ^/ 
fome  centuries  ago,  regulated  by  the  feudal it^'^^, 
fyftem.     Sovereigns  formerly  were  many  of  ^^^^^''^ 
them  connefted  by  the  relation  of  fuperior 
and  vaifal.     The  King  of  England,  for  ex- 
ample,   by  the  feudal  tenure,   held  of  the 
French   King  many  fair  provinces.      The 
King  of  Scotland,  in  the  fame  manner,  held 
many    lands  of   the  Englifh    King.     The 
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controverfies  among  thefe  princes  were  ge- 
iterally  feudal;  and  without  a  thorough 
knowledge  of  the  feudal  fyftem,  one  muft 
be  ever  at  a  lofs  in  forming  any  accurate 
notion  of  fuch  controverfies,  or  in  apply- 
ing to  them  the  ftandard  of  right  and 
wrong. 

The  feudal  fyftem  is  conne6led  with  the 

^municipal  law  of  this  ifland,  ftill  more  than 

with  the  law  of  nations.    It  formerly  made 

i^*''^}  the  chief  part  of  our  municipal  law,  and  in 

.?5'^* '^.^  Scotland  to  this  day  makes  fome  part.    In 

..  •  .^«»>r!*;  England  indeed,  it  is  reduced  to  a  fhadow. 

^  :^.A^>    Yet,  jj^ithout  excepting  even  England^  much 

/V^r^'Vof  our  prefent  pra6lice  is  evidently  derived 

from  it.     This  confideration  muft  recom- 

•4  ^ 

'  f^-^  mend  the  feudal  fyftem,  as  a  ftudy  to  every 
man  of  tafte  who  is  defirous  to  acquire  the 
true  fpirit  of  law. 

But  the  hlftory  of  law  is  not  confined 
to  the  feudal  fyftem.  It  comprehends  par- 
ticulars without  end,  of  which  one  addi- 
tional inftance  fhall  at  prefent  fuffice.    A 

fta. 
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ftatute,    or  any  regulation,    if  we   confine 
ourfelves   to  the  words,    is  feldom  fo  per- 
fpicuous  as  to  prevent  errors,  perhaps  grofs 
ones.    In  order  to  form   a  folid  judgment 
about  any  ftatute,  and  to  difcover  its  fpirit 
and  intendment,  we  ought  to  be  well  in- 
formed   how   the   law.ftood   at    the  time, 
what  defeat  was   meant  to  be  fupplied,  or 
what  improvement   made.     Thefe  particu- 
lars require  hiftorical  knowledge;  and  there- 
fore, with  refpe6l  to  ftatute  law  at  leaft,  fuch 
knowledge  appears  indifpenfible. 

In   the  foregoing  refpefts   I  have  often 

amufed  myfelf  with  a  fanciful  refemblance 

of  law  to  the  river  Nile.     When  we  enter 

upon  the  municipal  law  of  any  country  in 

its   prefent  ftate,    we  refemble   a  traveller, 

who  eroding  the  Delta,  lofes  his  way  among 

the  numberlefs    branches    of  the  Egyptian 

river.     But  when  we   begin  at  the  fource 

and  follow  the  current  of  law,  it  is  in  that 

courfe  not  lefs  eafy  than  agreeable ;  and  all 

its  relations  and  dependencies  are  traced  with 

no  greater  difficulty,   than   are  the   many 

ftreams 
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ftreams  into  which  that  magnificent  river  is 
divided  before  it  is  loft  in  the  fea. 

A  N  author,  in  whofe  voluminous  writings 

not  many  things  deferve  to  be  copied^  has 

however   handled  the  prefent   fubjeft  with 

fach  fuperiority  of  thought  and  expreffion, 

that  in  order  to  recommend  the  hiftory  of 

law,  I  may  be  allowed  to  cite  the  paflage  at 

large.     "  I  might  inftance  (fays  he)  in  o- 

*'  ther   profeflions    the   obligation   men   lie 

*^  under  of  applying  themfelves  to  certain 

parts  of  hiftory,  and  I  can  hardly  forbear 

doing  it  in  that  of  the  law,  in  its  nature 

<^  the  nobleft  and  mcft  beneficial  to  man- 

*^  kind,    in   its  abufe  and   debafement   the 

*'  moft  fordid  and  the  moft  pernicious.     A 

"  lav/yer  now  is  nothing  more,  I  fpeak  of 

^'  ninety  nine  in  a  hundred  at  leaft,  to  ufe 

«'  fome  of  Tully's  words,  nif  legukius  qid- 

"  dcm  caiitus^  et  aciitus  praco  aBionmn^  cantor 

<«  jormularum^  auceps  fyllabarum.     But  there 

"  have  been  lawyers  that  were  orators,  phi- 

"  lofophers,    hiftorians :    there   have    been 

««  Bacons  and  Clarendons.     There   will  be 

"  none  fuch  any  more,  till  in  fome  better 

!'  age, 
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*^  age,  true  ambition  or  the  love  of  fame 
"  prevails  over  avarice ;  and  till  men  find 
"  leifure  and  encouragement  to  prepare 
"  themfelves  for  the  exercife  of  this  profef- 
*'  fion,  by  climbing  up  to  the  vantage  g?^oundy 
"  fo  myXord  Bacon  calls  it,  of  fcience,  in- 
"  ftead  of  groveling  all  their  lives  belov/, 
"  in  a  miean,  but  gainful,  application  to  all 
"  the  little  arts  of  chicane.  Till  this  hap- 
"  pen,  the  profeffion  of  the  law  will  fcarce 
*^  deferve  to  be  ranked  among  the  learned 
profefllons  :  and  whenever  it  happens, 
one  of  the  vantage  grounds  to  which 
men  muft  climb,  is  metaphyfical,  and  the 
^^  other,  hiHorical  knowledge.  They  muft 
pry  into  the  fecret  receiTes  of  the  hu- 
man heart,  and  become  well  acquaint- 
ed with  the  whole  moral  world,  that  they 
may  difcover  the  abftraft  reafon  of  all 
laws :  and  they  muft  trace  the  lav/s  of 
particular  ftates,  efpecially  of  their  own, 
*^  from  the  firft  rough  fketches  to  the  more 
*^  perfe6l  draughts ;  from  the  firft  caufes  or 
*^  occafions  that  produced  them,  through 
«'  all  the  effects,  good  and  bad,  that  they 
"  produced  *." 

f  Bolinbroke  of  the  fludy  of  hiftory,  page  353.  Quarto  edit. 
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The  following  difcourfes  are  felecled  from 
a  greater  number,  as  a  fpecimen  of  that 
manner  of  treating  law  which  is  here  fo 
warmly  recommended.-  The  author  flatters 
himfelf,  that  they  may  tend  to  excite  an 
hiftorical  fpirit,  if  he  may  ufe  the  expref- 
fion,  in  thofe  who  apply  themfelves  to  law, 
whether  for  profit  or  amufement ;  and  for 
that  end  folely  has  he  furrendered  them  to 
the  publlck. 

An  additional  motive  concurred  to  the 
feleftion  here  made.  The  difcourfes  relate, 
each  of  them,  to  fubjefls  common  to  the 
law  of  England  and  of  Scotland ;  and,  in 
tracing  the  hiftory  of  both,  tend  to  intro- 
duce both  into  the  reader*s  acquaintance* 
1  have  often  reflected  upon  it  as  an  unhappy 
circumftance,  that  different  parts  of  the 
fame  kingdom  fhould  be  governed  by  dif- 
ferent laws.  This  imperfeclion  could  not 
be  remedied  in  the  union  betwixt  England 
and  Scotland ;  for  what  nation  will  tamely 
furrender  its  laws  more  than  its  liberties  ? 
But  if  the  thing  was  unavoidable,  its  bad 
confequences  were  not  altogether  fo.     Th^fe 

might 
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might  have  been  prevented,  and  may  yet 
be  prevented,  by  eflablifliing  pubUck  pro- 
fefibrs  of  both  laws,  and  giving  fuitable  en- 
couragement for  carrying  on  together  the 
ftudy  of  both.  To  unite  both,  in  fome  fuch 
plan  of  education,  will  be  lefs  difficult  than 
at  firft  viev»r  may  be  apprehended  3  for  the 
v^hole  ifland  originally  was  governed  by  the 
fame  law ;  and  even  at  prefent  the  differ- 
ence connfts  more  in  terms  of  art  than  in 
fubftance.  Difficulties  at  the  fame  time 
may  be  overbalanced  by  advantages  5  and 
the  propofed  plan  has  great  advantages, 
not  only  by  removing  or  lefTening  the  fore- 
faid  inconvenience,  but  by  introducing  the 
beft  method  of  ftudying  law  -,  for  I  know 
none  more  rational,  than  a  careful  and  ju- 
dicious comparifon  of  the  laws  of  different 
countries.  Materials  for  fuch  comparifon 
are  richly  furnlflied  by  the  laws  of  Eng- 
land and  of  Scotland.  They  have  fuch  re- 
femblance,  as  to  bear  a  comparifon  almofl 
in  every  branch  5  and  they  {o  far  differ,  as 
to  illuftrate  each  other  by  their  oppofition. 
Our  law  will  admit  of  many  improvements 

from 
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from  that  of  England  5  and  if  the  author 
be  not  in  a  miftake,  through  partiality  to 
his  native  country,  we  are  rich  enough  to 
repay  with  intereft,  all  we  have  occafion  to 
borrow.  A  regular  inftitute  of  the  com- 
mon law  of  this  ifland,  deducing  hiflori- 
cally  the  changes  which  that  law  hath  un- 
dergone in  the  two  nations,  would  be  a  va- 
luable prefent  to  the  publick  5  becaufe  it 
v/ould  make  the  ftudy  of  both  laws  a  talk 
eafy  and  agreeable.  Such  inftitute,  it  is 
true,  is  an  undertaking  too  great  for  any 
one  hand.  But  if  men  of  knowlege  and 
genius  would  undertake  particular  branches, 
a  general  fyftem  might  in  time  be  com- 
pleated  from  their  works.  This  fubjeft, 
which  has  frequently  occupied  the  author's 
thoughts,    muft   touch    every   Briton    who 

wifhes  a  compleat  union  5  and  a  North- 
Briton  in  a  peculiar  manner.  Let  us  re- 
fleft  but  a  moment  upon  the  condition  of 
property  in  Scotland,  fubjefled  in  the  laft 
refort  to  judges,  who  have  little  inclination, 
becaufe  they  have  fcarce  any  means,  to  ac- 
quire knowlege  in  our  law.     With  refpeft 

to 
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to  thefe  judges.  Providence,    it  is  true,  all 
along  favourable,    hath   of  late  years  been 
Angularly  kind  to  us.     But  in  a  matter  fo 
precarious,  we  ought  to  dread  a  reverfe  of 
fortune,  which  would  be  feverely  felt.     Our 
whole  aflivity  is  demanded,  to  prevent,  if 
poflible,    the    impending    evil.     There    are 
men  of  genius  in   this  country,  and  good 
writers.     Were  our  law  treated  as  a  rational 
fcience,  it  would  find  its  way  into  England, 
and  be  ftudied  there  for  curiofity  as  well  as 
for   profit.     The    author,    excited    by   this 
thought,    has  ventured    to   make  an   effay, 
which,  for   the  good  of  his  country,  more 
than  for  his  own  reputation,  he  wifhes  to 
fucceed.     If  his  EfTay  be  relifhed,   he  mufl 
hope,  that  writers   of  greater   abilities  will 
be  moved  to  undertake  other  branches  fuc- 
ceffively,  till  the  v/ork  be  brought  to  per- 
feftion. 
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CRIMINAL    LAW. 


OF  the  human  Syftem  no  part,  external  or 
internal,  is  more  remarkable  than  a  clafs  of 
principles  intended  obvioufl/  to  promote 
Society,  by  reilraining  men  from  harming  each 
other.  Thefe  principles,  as  the  Source  of  the  cri- 
minal Lav/,  muft  be  attentively  examined  j  and,  to 
form  ajuft  notion  of  them,  we  need  but  reflecfl  up- 
on what  we  feel  when  we  commit  a  Crime,  or  wit- 
nefs  it.  The  firft  refledlion  will  unfold  Divine  juf- 
tice  carried  into  execution  with  the  mofi  penetrating 
wifdom.  Upon  certain  A6tions,  hurtful  toothers, 
the  Stamp  of  impropriety  and  wrong  is  imprefled  in 
legible  chara6lers,  vifible  to  all,  not  excepting  even 
the  Delinquent.  PaiTmg  from  the  adion  to  its  Au- 
thor, we  feel  that  he  is  guilty  ;  and  we  alfo  feel  that 
he  ought  to  be  punilhed  for  his  guilt.  He  himfelf, 
having  the  fame  feeling,  is  filled  with  remorfe  ;  and, 
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which  is  extremely  remarkable,  his  remorfe  is  ac- 
companied with  an  anxious  dread  that  the  piinifh- 
ment  will  be  inflided,  unlefs  it  be  prevented  by  his 
making  reparation  or  atonement.  Thus  in  the 
breaft  of  man  a  tribunal  is  ere6ted  for  Confcience  ; 
fentence  pafleth  againft  him  for  every  Delinquency  j 
and  he  is  delivered  over  to  the  hand  of  Providence 
to  be  puaiHied  in  proportion  to  his  guilt.  With 
relation  to  a  final  caufe,  the  wifdom  of  this  contri- 
vance is  confpicuous.  A  Senfe  of  wrong  is  of  it- 
felf  not  fufficient  to  reftrain  the  exceffes  of  PafTion : 
but  the  dread  of  Punifhment,  which  is  felt  even 
where  there  is  no  vifible  hand  to  punilh,  is  a  natu- 
ral reftraint  fo  efficacious,  that  none  more  perfedt 
can  be  imagined  *.  This  dread,  when  the  refult  of 
atrocious  or  unnatural  Crimes,  is  itfelf  a  tremendu- 
ous  punifhment,  far  exceeding  all  that  have  been 
invented  by  Man.  Happy  it  is  for  Society,  that 
in  (lances  are  rare  of  crimes  fo  grofs  as  to  produce 
this  natural  dread  in  its  higher  Degrees :  it  is  how- 
ever flill  more  rare  to  find  any  perfon  fo  fingularly 
virtuous,  as  never  to  have  been  confcious  of  it  in 
any  degree.  When  we  perufe  the  hiftory  of  Man^ 
kind,  even  in  their  mofl:  favage  State,  we  difcover 
it  to  be  univerfal.  One  inftance  I  muft  mention, 
becaufe  it  relates  to  the  Hottentotes,  of  all  men  the 
mofl  brutifh.  They  adore  a  certain  Infedl  as  their 
Deity.  The  arrival  of  this  Infed  in  a  Kraal,  is 
fuppofed  to  bring  grace  and  profperity  to  the  Inha- 
bitants ;  and  it  is  an  article  in  their  Creed,  that  all 
the  offences  of  which  they  had  been  guilty  to  that 

*  Eflays  on  the  Principles  of  Morality  and  natural  Religion, 
Purt  I.  Eir.  2,  Chaj^.  3. 

moment. 
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hioment,  are  buried  in  oblivion,  and  all  their  ini- 
quities pardoned  *.  The  dread  which  accompanies 
guilt,  till  punifhment  be  infiidled  or  forgiven,  muft 
tjndoubtedly  be  univerfal,  when  it  makes  a  figure 
even  among  the  Hottentotes. 

Upon  every  wrong,  reafon  and  experience  make 
us  apprehend  the  refentment  of  the  perfon  injured : 
but  the  horror  of  mind  which  accompanies  every 
grofs  Crime,  produceth  in  the  Criminal  an  impref- 
fion  that  all  nature  is  in  arms  againft  him.  Con- 
fcious.  of  meriting  the  higheft  punifhment,  he  dreads 
it  from  the  hand  of  God  and  from  the  hand  of 
Man.  "  And  Cain  faid  unto  the  Lord,  My  pu- 
"  nifhment  is  greater  than  I  can  bear.  Behold, 
"  thou  haft  driven  me  out  this  day  from  the  face  of 
"  the  earth  :  and  from  thy  face  Ihall  I  be  hid,  and 
''  I  fhall  be  a  fugitive  and  a  vagabond  in  the  Earth, 
"  and  it  fhall  come  to  pafs,  that  every  one  that 
"  findeth  me,  fhall  flay  mef ."  Hence  the  efficacy 
of  human  punifhments  in  particular,  to  which  man 
is  adapted  with  wonderful  forefight,  through  the 
confcioufnefs  of  their  being  juftly  infiidled,  not  on- 
ly by  the  perfon  injured,  but  by  the  Magi  ft  rate,  or 
by  any  one.  Abftradling  from  this  confcioufnef^s 
the  moft  frequent  inftances  of  chaftifing  Criminals, 
would  readily  be  mifapprehended  for  fo  many  adls 
of  violence  and  opprefTion,  the  effe6ls  of  Malice 
even  in  Judges  -,  and  much  more  fo  in  the  party 
offended,  where  the  punifhment  is  inflidted  by  him. 

*  Kolben's  Prefent  State  of  the  Cape  of  Good-Hope,  Vol.  i; 
Page  99. 

t  Genefis  Chap.  iv.  Ver.  13,  14.. 
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The  purpofes  of  Nature  are  not  any  where  left 
imperfe6b.  Correfponding  to  the  dread  of  punifh- 
ment,  is  firft  the  indignation  we  have  at  grofs  crimes* 
even  when  we  fuffer  not  by  them  •,  and  next  Re- 
fentment  in  the  perfon  injured,  even  for  the  flighteft 
Crime  ,  by  which  fufficient  provifion  is  made  for 
infliding  the  punifhment  that  is  dreaded.  No  paf- 
fion  is  more  keen  or  fierce  than  Refentment ;  which, 
at  the  fame  time,  when  confined  within  due  bounds> 
is  authorifed  by  Confcience.  The  delinquent  is  fen- 
fible  that  he  may  be  juftly  punifhed ;  and  if  any 
perfon,  preferably  to  others,  be  entitled  to  inflict 
the  punifliment,  it  muft  be  the  perfon  injured. 


—  But  at  the  Tyrant't  name. 


My  rage  rtk'ndles,  and  my  Soiil*s  on  flame ; 
'Tis^z-y?  Refentment,  and  becomes  the  Rrave  ; 
Difgrac'd,  difhonour'd,  like  the  vilefl  flave. 

Iliad  ix.  j^^. 

Revenge  therefore,  when  provoked  by  Injury  or 
voluntary  wrong,  is  a  privilege  that  belongs  to  every 
perfon  by  the  Law  of  Nature  ;  for  we  have  no  Cri- 
terion of  right  or  wrong  more  illuflrious  than  the 
approbation  or  difapprobation  of  Confcience.  And 
thus  the  firft  Law  of  Nature,  regarding  Society, 
that  of  abftaining  from  injuring  others,  is  enforced 
by  the  moft  efficacious  Sandlions. 

An  Author  of  the  firft  rank  for  Genius,  as  well 
as  blood,  expreifes  himfelf  with  great  propriety  up. 
on  this  Subjcd:.  "  There  is  another  pafiion  very 
'•  different  from  that  of  fear,  and  which,  in  a  cer- 
"  tain  degree,  is  equally  prefervative  to  us,  and 
"  conducing  to  our  fafety.     As  that  is  ferviceable 

in 
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in  prompting  us  to  fhun  Danger,  fo  is  this  in  for- 
tifying us  againft  it,  and  enabling  us  to  repel 
Injury  and  refill  violence  when  offered.  'Tis  by 
this  PafTion  that  one  Creature  offering  violence  to 
another,  is  deterred  from  the  execution  •,  Vv^hilil 
he  obferves  how  the  attempt  affeds  his  fellow, 
and  knows  by  the  very  fjgns  which  accompany 
this  riilng  motion,  that  if  the  injury  be  carried 
further,  it  will  not  pafs  eafily,  or  with  impunity- 
'Tis  this  pafTion  withal,  which,  after  violence  and 
hoflility  executed,  roufes  a  Creature  in  oppofi- 
tion,  and  affifls  him  in  returning  like  hoftility 
and  harm.  01  die  Invader.  For  thus  as  rage  and 
defpair  encreafe,  a  Creature  grows  dill  more  ter- 
rible, and,  being  urged  to  the  greateft  extremity, 
finds  a  degree  of  f^rength  and  boldnefs  unexpe- 
rienced till  then,  and  which  had  never  rifen  ex- 
cept through  the  height  of  provocation 


*  »> 


But  a  curfory  view  of  this  remarkable  pafTion  is 
not  fuiFicient.  It  will  be  feen  by  and  by,  that  the 
criminal  Law  in  all  Nations,  is  entirely  founded 
upon  it ;  and  for  that  reafon  it  ought  to  be  exa- 
mined with  the  utmod  accuracy.  Refentment  is 
raifed  in  different  degrees,  according  to  the  fenfe  one 
hath  of  the  Injury.  An  Injury  done  to  a  mian  himfelf, 
provokes  Refentment  in  its  highefl:  degree.  An  Injury 
of  the  fame  kind  done  to  a  friend  or  relation,  raifes  re- 
fentment in  a  lower  degree  ;,  and  the  pafTion  be- 

*  Charaflerifiics,  Vol.  2.  Page  144, 
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comes  gradually  fainter,  in  proportion  to  the  flight- 
nefs  of  the  connexion.  This  difference  is  not  the 
refult  of  any  peculiarity  in  the  nature  of  the  paf- 
fion.  It  is  occafioned  by  a  principle  inherent  in  all 
fenfible  Beings,  that  every  one  has  the  ftrongeft 
Senfe  of  what  touches  itfelf.  Thus  a  man  hath  a  more 
lively  Senfe  of  a  kind  nefs  done  to  himfelf,  than  to 
his  friend  ,  and  the  palTion  of  Gratitude  correfponds 
in  dep-ree  to  the  Senfation.  In  the  fame  manner  an 
injury  done  to  myfelf,  to  my  child,  or  to  my  friend, 
makes  a  greater  figure  in  my  mind,  than  when  done 
to  others  in  whom  I  am  lefs  interefted. 

Every  heinous  trangreflion  of  the  Law  of  Na- 
ture, raiftth  Indignation  in  all,  and  a  keen  defire 
to  have  the  Criminal  brought  to  condign  punilh- 
ment.  Slighter  delinquencies  are  lefs  regarded.  A 
flight  Injury  done  to  a  ftranger,  with  whom  we 
have  no  conne6tion,  raifeth  our  Indignation,  it  is 
true,  but  fo  faintly  as  not  to  prompt  any  degree  of 
revenge.  The  pafHon  in  this  cafe,  being  quiefcent, 
vanifheth  in  a  moment.  But  a  man's  refentment 
for  an  injury  done  to  himfelf,  or  to  one  with 
whom  he  is  conneded,  is  an  adive  pafTion,  which 
is  gratified  by  punifhing  the  Delinquent  in  a  mea- 
fure  correfponding  to  the  injury.  And  it  muft  be 
remarked,  that  many  circumftances  muft  concur 
before  this  PafTion  be  fully  gratified.  It  is  not  fa- 
tisfied  with  the  fuffering  merely  of  the  Criminal- 
The  Perfon  injured  muft  inflid  the  punifliment,  or 
at  leaft  dire6l  it;  and  the  Criminal  muft  be  made 
fenfible,  not  only  that  he  is  puniftied  for  his  Crime, 

but 
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but  that  the  punifliment  proceeds  from  the  perfon 
injured.  When  all  thefe  circum fiances  concur,  and 
not  otherwife,  the  palTion  is  fully  gratified  •,  and 
commonly  vanifheth  as  if  it  had  never  been.  Ra- 
cine underftood  the  nature  of  this  pafTion,  and  paints 
it  with  great  accuracy  in  the  following  Scene. 

C   L   E   O   N  E. 

Vous-vous  perdez,  Madame.    Et  vous  devez  fonger.^ 

Hermione. 
Que  je  me  perde,  ou  non,  je  fonge  a  me  venger. 
Je  ne  fai  meme  encor,  quoi  qu'il  m'ait  pu  promettre, 
Sur  d'autres  que  far  moi,  fi  je  dois  m'en  remettre. 
Pyrrhus  n'ell  pas  coupable  a  fes  yeux  comme  aux  miens, 
Et  je  tiendrois  mes  coups  bien  plus  furs  que  les  liens. 
Qnsl  plaifir,  de  venger  moi-meme  mon  injure; 
De  retirer  mon  bras  teint  du  fang  du  Parjure; 
Et  pour  rendre  fa  peine  Sc  mes  plaifirs  plus  grands, 
De  cacher  ma  rivale  a  fes  regards  mourans .' 
Ah  !  fi  du-moins  Orefle,  en  puniiTant  fon  crime, 
Lui  lailFoit  le  regret  de  mourir  ma  vidtime  ! 
Va  le  trouver.     Dis-lui  qu'il  aprenne  a  I'lngrat, 
Qu'on  Pimmole  a  ma  haine,  &  non  pas  a  PEcar. 
Chere  Cleone,  cours.     Ma  vengeance  eft  perdue, 
S'il  ignore,  en  mourant,  que  c'eft  moi  qui  le  tue. 

Andromaque,  A<51  IV.  Sc.  4. 

Though  Injury,  or  voluntary  wrong.  Is  generally 
the  caufe  of  refentment,  we  find  by  experience,  that 
fudden  pain  is  fufRcient  fometimcs  to  raife  this  paf- 
lion,  even  where  injury  is  not  intended.  If  a  man 
wound  me  by  accident  in  a  tender  part,  the  fudden 
anguifh,  giving  no  time  for  reflexion,  provokes 
refentment,  which  is  as  fuddenly  exerted  upon  the 
involuntary  caufe.  Treading  upon  a  gouty  Toe, 
or  breaking  a  favourite  vafe,  may  upon  a  warm 

B  4  temper 
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temper  produce  this  effect.  The  mind  engroffed  by 
bodily  pain,  or  any  pain  which  raifes  bad  humour, 
demands  an  obje6l  for  its  refentment  -,  and  what 
object  fo  ready  as  the  perfon  who  was  the  occafion 
of  the  pain,  though  without  defign  ?  In  the  fame 
manner,  even  a  Stock  or  a  Stone  becomes  fometimes 
the  obje6l  of  refentment.  If  accidentally  flriking 
my  foot  againft  a  Stone,  a  fmart  pain  enfues,  Re- 
fentment difcovers  itfelf  at  once,  which  prompts 
nie  to  bray  the  Stone  to  pieces.  The  Pafllon  is 
ftill  more  irregular  in  a  lofmg  Gamefler,  when  he 
vents  it  on  the  Cards  and  Dice.  All  that  can  be 
faid,  as  an  apology  for  fuch  abfurd  fits  of  pafTion, 
is,  that  they  are  but  momentary,  and  vanifh  upon 
the  firft  reflexion.  And  yet  fuch  indulgence  was 
by  the  Athenians  given  to  this  irrational  Emotion, 
that  if  a  man  was  killed  by  the  fall  of  a  Stone,  or 
other  accident,  the  inftrument  of  death  was  de- 
ftroyed  *.    -f  Refentment  raifed  by  voluntary  wrong, 

*  MeurHus  de  leg.  Aiticis,  L.  i.  Cap.  17. 

-f  The  j^^io  Noxalis  among  the  Romans,  founded  alfo  upon 
the  privilege  of  refentment,  appears  not  altogether  void  of  rea- 
fon.  Animals,  it  was  thought,  were  not  to  be  exempted  from 
punifliment  more  than  men  ;  and  when  a  domeilic  animal  did 
mifchief  contrary  to  its  nature,  the  law  required  that  it  fhould 
be  given  up  to  the  perfon  who  was  hurt,  in  order  to  be  pu- 
niihed.  To  make  this  law  effectual  the  Jftio  Noxalis  was  given, 
which  followed  the  animal,  though  even  in  the  hands  of  a  pur- 
chafer  honafideX'  So  far  it  was  well  judged,  that  property 
fhould  yield  to  the  more  eiTential  right  of  felf-prefervation,  and 
to  the  privilege  of  panlihing  injuries.  It  is  prob.ible  that  ori- 
ginally there  wa^  a  neceflity  to  deliver  the  animal  to  puni(hment, 
without  admitt'ng  an/  alterDative.     But  afterv/ards,  when  the 

palTions 

X  Se(fl.  5,  Inft.  de  Noxal.  Ailion. 

which 
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which  is  a  rational  and  ufeful  paflion,  is  in  a  very 
different  condition.  It  fubfifts  till  the  fenfe  of  the 
injury  be  done  away,  by  punifhment,  atonement,  or 
length  of  time. 

But  all  the  irregularities  of  this  pafTion  are  not 
yet  exhaufted.  It  is  ftill  more  favage  and  irrational, 
when,  without  diftinguilliing  the  innocent  from  the 
guilty,  it  is  exerted  againtt  the  Relations  of  the 
Criminal,  and  even  againfl:  the  Brute  Creatures  that 
belong  to  him.  Such  barbarity  will  fcarce  find  credit 
with  thofe  who  have  no  knowledge   of  man  but 

pafiions  of  men  were  more  under  fubjecfrion,  and  the  conrection 
of  property  became  more  vigorous,  which  laft  will  be  the  fub- 
jeft  of  a  following  dil'courfe,  an  alternative  was  indulged  to 
the  defendant  to  repair  the  damage,  if  he  chofe  rather  to  be 
at  that  expence  than  to  furrender  his  animal  *.  Among  mo- 
dern nations,  in  Scotland  at  leaft,  this  adtion  went  into  difufe 
with  the  privilege  of  private  punilhment.  As  at  prefent  it  be- 
longs to  the  Magiftrate  only  lo  inflid  puniihment,  the  m.ifchief 
done  by  irrational  animals  is  not  otherwife  regarded,  than  as  a 
reafon  for  preventing  the  like  mifchief  in  time  coming.  The 
Satisfadlion  of  private  reienge  is  quite  difregarded. 

Ulpian  feems  not  to  have  underftood  the  nature  or  founda- 
tion of  the  A5iio  Nox^lisy  in  teaching  the  following  dodlrine. 
That  the  proprietor  is  primarily  liable  to  repair  the  mifchief 
done  by  his  animal,  and  that  the  alternative  of  delivering  up 
the  animal  was  afterwards  indulged  by  the  law  of  the  Twelve 
Tables  f.  The  Law  of  Nature  fubjefts  no  man  to  repair  the 
mifchief  done  by  his  horfe  or  his  ox,  if  not  antecedently  known 
to  be  vitious.  All  that  can  be  incumbent  upon  him,  by  any 
rational  principle,  is  to  deliver  up  the  animal  to  be  punilhed  ; 
and  hence  it  is  evident  that  the  privilege  indulged  by  law  was 
not  that  of  giving  up  the  animal,  but  that  of  recaining  it 
upon  repairing   the  damage. 

*  1.  I.  pr.  D.  fi  quadrupes  pauperiem  fecifTt  dicatur. 
^  I.  6.  §  I.  de  re  judicata. 

what 
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what  is  difcovered  by  experience  in  a  civiHzed  Soci- 
ety; and  yet,  in  the  Hiftory  and  Laws  of  ancient 
Nations,  we  find  this  Savage  pradlice  not  only  in- 
dulged without  redrefs,  but  what  is  flill  more  afto- 
nilhing,  we  find  it  authorifed  by  pofitive  Laws. 
Thus,  by  an  Athenian  Law,  a  man  committing 
Sacrilege,  or  betraying  his  Country,  was  banifhed, 
with  all  his  Children  *.  And  when  a  Tyrant  was 
killed,  his  Children  were  alfo  put  to  death  f.  ^j:  By 
the  Law  of  Macedon,  the  puniOiment  of  Treafon 
was  extended  againft  the  relations  of  the  Criminal  §. 
By  a  Scythian  Law,  when  a  Criminal  was  punilhed 
with  death,  all  his  Sons  were  put  to  death  with  him : 
his  Daughters  only  were  faved  from  deftrudion  Ij. 
In  the  Laws  of  the  Bavarians  4-5  the  ufe  of  women 
was  forbid  to  Clergymen,  "  left  (as  in  the  text)  the 
*'  People  be  deftroyed  for  the  Crime  of  their  Pallor." 
A  very  grofs  notion  of  divine  Punifhment.  And 
yet  the  Grecians  entertained  the  fame  notion,  as  ap- 
pears from  the  Iliad  in  the  beginning. 

Latona's  Son  a  dire  contagion  fpread, 
And  heap'd  the  Camp  with  Mountains  of  the  dead, 
The  King  of  men  his  rev'rend  Piieft  dcfy'd. 
And  for  ihe  King's  offence  the  people  dy'd. 

I      I  i  —  I    .       ..  ■  .    I      ■       .  I  I  II       ■     m 

*  Meurfius,  L.  2.  Cap.  2.         f  Ibid.  L.  2.  Cap.  15. 

J  Hakno,  one  of  the  moft  confiderable  Citizens  of  Car- 
thage, formed  a  defign  to  make  himfelf  Tyrant  of  his  Coun- 
try, by  poifoning  the  whole  Senate  at  a  Banquet.  The  plot 
being  difcovered,  he  was  put  to  death  by  torture,  and  his 
Ciiildren,  with  all  his  Relations,  were  at  the  fame  time  cut  off 
without  mercy,  though  they  had  no  fliare  in  his  guilt  *. 

*  Juftin,  L.  ai.Cap.  4. 

§  Q^intus  Curtius,  L.6.  Cap.  ii.  |1  Herodotu?,  L,  4. 

4  Tit.  1.^13. 

LUCAN 
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Luc  AN  for  a  Crime  committed  by  the  King, 
thought  it  not  unjuft  to  deftroy  all  Egypt  *.     But 
it  may  appear  ftill  more  furprifing,  that  this  Savage 
and   abfurd  praftice  continued  very  long  in  fome 
parts  of  the  Roman  Empire,   though  governed  by 
Laws   remarkable  for   their  Equity.     Of  this  the 
following  Statute   of  the  Emperors  Arcadius  and 
Honorlus  -f  is  clear  evidence.     '*  Sancimus  ibi  efle 
*'  poenam,  ubi  et  noxia  eft.     Propinquos,  Notos, 
''  famiiiares,  procul  a  calumnia  fubmovemus,  quos 
^'  reos  fccleris  Societas  non  facit.     Nee  enim  adfi- 
"  nitas  vel  amicitia  nefarium  Crimen  admittunt. 
*'  Peccata  igitur  fuos  teneanc  Auflores :  nee  ulte- 
*'  rius  progrediatur  metus  quam  reperiatur  delidum. 
«'  Hoc  fingulis  quihu[que  Judicibus  intimetu}',''*     At 
the  fame  time  thefe  very  Emperors,  however  mild 
and  rational  with  regard  to  others,  talk  a  very  diffe- 
rent Language  upon  a  Crime  which  affeded  them- 
felves  :    after  oblerving  that  will  and  purpofe  alone, 
without  any  ouvert  ad:,  was  treafon,  fubjeding  the 
guilty  perfon  to  a  capital  punifhment  and  forfeiture 
of  goods,    they    go  on  in   the   follov/ing  words. 
"  Filii  vero  ejus,  quibus  vitam  Imperatoria  fpeci- 
^'  aliter  lenitate  concedimus,  (paterno  enim  debe- 
"  rent  perire  fupplicio,  in  quibus  paterni,  hoc  eft, 
"  hereditarii  criminis  exempla  metuuntur)   a  ma- 
"  terna,    vel    avita,   omnium   etiam  proximorum 
*'  hereditate    ac     fucceflione,      habeantur    alieni  : 
*'  teftamentis    extraneorum    nihil    capiant  :     Tint 
*'  perpetuo  egentes,  &  pauperes,  infamia  eos  pa- 
"  terna  femper  comitetur,  ad  nullos  prorfus  hono- 
*^  res,  ad  nulla  facramenta  perveniant :    fint   po- 

*  L.  9.  1.  145.  -j-  1.  22.  C.  de  posnif. 

"  ftremo 
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**  flremo  tales,  ut  his,  perpetua  egeftate  fordentibus, 
*'  fit  et  mors  folatium,  &  vita  fupplicium  *."  Every 
one  knows  that  Murder  committed  by  a  Man  who 
belonged  to  a  particular  Tribe  or  Clan,  was  refent- 
ed  not  only  againfl  the  Criminal  and  his  Relations, 
but  againll  the  whole  Clan  ;  a  fpecies  of  refentment 
fo  common  as  to  be  diftinguifned  by  a  peculiar 
name,  that  of  deadly  feud.  So  late  as  the  days  of 
King  Edmond,  a  Law  was  made  in  England,  for- 
bidding deadly  feud,  except  betwixt  the  relations  of 
the  deceas'd  and  the  Murderer  himfelf ;  and  declar- 
ing, that  thefe  relations  fhall  forfeit  all  their  goods, 
if  they  profecute  with  deadly  feud  the  relations  of 
the  Murderer.  And  in  Japan,  to  this  day,  it  is  the 
pra6lice  to  involve  Children  and  Relations  in  the 
punifhment  of  capital  crimes  +. 

A  tendency  to  excefs,  fo  de(lru6live  in  the  paflion 
of  refentment,  is  a  quality,  which  in  other  palTions 
is  often  the  occafion  of  good.  Joy  when  exceflive  as 
well  as  Gratitude,  are  not  confined  to  their  proper 
Objeds,  but  expand  themfelves  upon  every  thing  that 
is  connected  with  thefe  Objefts.  In  general,  all  our 
a6live  pafTions  are,  in  their  nafcent  Scate,  and  v/hen 
moderate,  accompanied  with  a  Senfe  of  fitnefs  and 
redlitude  ;  but  when  excelTive,  they  inflame  the 
mind,  which  is  violently  hurried  to  adlion,  without 
due  diflindion  of  Objeds. 

And  this  leads  me  to  a  refleflion  upon  the  irre- 
gular tendency  of  Refentment  here  difplayed.  If 
it  be  the  nature  of  all  adive  pafTions,  when  immo- 

*  1.  5.  §  I.  C.  ad  Leg.  Jul.  Majeft. 
f  Sie  Kemfer's  hiitory  of  Japan. 

derate. 
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derate,  to  expand  themfelves  beyond  their  proper 
objeds,  which  is  remarkable  in  friendfhip,  Love, 
Gratitude,  and  all  the  focial  paffions,  it  ought  not 
to  be  furprifing  that  Refentment,  Hatred,  Envy, 
and  other  diflbcial  paflions,  Ihould  not  be  more  re- 
gular. Among  Savages  this,  perhaps,  may  have  a 
bad  tendency,  by  adding  force  to  the  malevolent 
paffions  :  but  in  a  civilized  State,  v^here  all  encou- 
ragement is  given  to  kindly  afFeflions,  and  diiTocial 
paffions  are  foftened,  if  not  fubdued,  by  habitual 
Submiffion  to  legal  Authority,  this  tendency  to 
excefs  is,  upon  the  v;hole,  extremely  beneficial. 

It  is  obferved  above,  that  revenge  is  a  privilege 
bellowed  by  the  Law  of  Nature  upon  thofe  who 
fufFer  by  a  voluntary  injury  ;  and  the  Correfpon- 
dence  hath  alio  been  obferved  betwixt  this  privilege 
and  the  fenfe  of  merited  punilhment ;  by  which 
means  the  Criminal  fubmits  naturally  to  the  punifh- 
ment  he  deferves.  Thus  by  the  Law  of  Nature, 
the  perfon  injured  acquires  a  right  over  the  delin- 
quent, to  chaftife  and  punifli  him  in  proportion  to 
the  Injury  ;  and  the  Delinquent,  fenfible  of  this 
right,  knows  he  ought  to  fubmit  to  it.  Upon  this 
account,  Punifhment  has  generally  been  confidered 
as  a  fort  of  debt,  which  the  Criminal  is  bound  to 
pay  the  perfon  he  hath  injured  -,  *  and  this  way  of 
fpeaking  may  fafely  be  indulged  as  an  analogical 
illuftration,  provided  no  confequence  be  drawn  which 
the  analogy  will  not  juftify.  This  caution  is  not 
unneceffary  ;  for  many  v/riters,  influenced  by  the 

*  Upon  this  refemblance,  the  expreffion  in  the  Roman  Lzn- 

gasige,  foh-ere,  or  pendere  pcenas^  is  founded. 

fore- 
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foregoing  refemblance,  reafon  about  punilhment  tir1» 
warily,  as  if  it  were  a  debt  in  the  llridteft  fenfci 
By  means  of  the  fame  refemblance,  a  notion  pre- 
vailed in  the  darker  ages  of  the  world,  of  a  fubfti- 
tute  in  punifhmenty  wlio  undertakes  the  debt,  and 
fuffers  the  punifhment  that  another  merits.  Traces 
of  this  opinion  are  found  in  the  rehgious  ceremonies 
of  the  ancient  E.gyptians  and  other  heathen  nations. 
Among  them  the  conceptions  of  a  Deity  were 
grofs,  and  of  morality  not  lefs  fo.  We  muft  not 
therefore  be  furprifed  at  their  notion  of  a  transfe- 
rence of  punifhment,  as  of  debt,  from  one  perfon 
to  another.  They  were  impoled  upon  by  the  flight 
analogy  above  mentioned  ^  which  reafoning  taught 
them  not  to  corredl,  becaufe  reafoning  at  that 
time  was  not  fo  far  advanced  as  to  overbalance  the 
weight  of  natural  prejudices.  Even  in  later  times, 
when  a  Roman  army  was  in  hazard  of  a  defeat,  it 
was  not  uncommon  for  the  General  to  devote  him- 
felf  to  death,  in  order  to  obtain  the  vidtory  *.  Is 
not  this  pra6lice  founded  upon  the  fame  Notion  t 
Let  Lucan  anfwer  the  queftion. 

O  utinam,  ccelique  Deis,  Erebique  liberet 
Hoc  caput  in  cunflas  damnatum  exponere  pcenas  I 
Devotum  hoftiles  Decium  preffere  catervas  ; 
Me  geminae  figant  acies,  me  barbara  telis 
Rheni  turba  petat :  cundis  ego  pervius  halli* 
Exclpiam  medius  totius  vulnera  Belli. 
Hie  redimat  fanguis  populos ;  hac  caede  luatur 
Quicquid  Romani  meruerunt  pendere  Mores. 

L»  i.  1.  306. 

*  Tit.  Liv.  L.  8.  §  9.  and  again,  L.  10.  §  28,  29. 
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And  the  following  paflage  of  Horace,  feems  to 
be  founded  on  the  fame  notion. 

At  tu,  Nau'a,  vag^  ne  parce  malignu>  arenae 

OlFibus  et  capiti  inhumato 
Particulam  dare.     Sic,  quodcunque  miaabitar  Earns 

Fludibus  Hefperiis,  Venufin^ 
Pleftantur  Sylva:*,  te  Sofpite. 

Carm.  L.  I.  Ode  2S. 

That  one  fhould  undertake  a  debt  for  another, 
is  a  matter  of  confent,  not  repugnant  to  the  rules 
of  ■Juitice.  But  with  refpedl  to  the  Adminiftration 
of  Juflice  among  rnen,  no  maxim  has  a  more  fohd 
foundation  or  is  more  univerfal,  than  that  punifh- 
ment  cannot  be  transferred  from  the  guilty  to  the 
innocent.  Punifhment,  confidered  as  a  gratification 
of  the  party  offended,  is  purely  perfonal ;  and,  being 
infeparably  connected  with  guilt,  cannot  admit  of 
fubftitution.  A  man  may  confent,  it  is  true,  to 
fuffer  that  pain  which  his  friend  the  offender  merits 
as  a  punifhment.  But  the  injured  perfon  is  not  gra- 
tified by  fuch  tranfmutation  of  fuffering.  Such  is 
the  nature  of  refentment,  that  it  is  not  to  be  grati- 
fied otherways  than  by  retaliating  upon  that  very 
perfon  who  did  the  injury.  Yet  even  in  a  matter 
obvious  to  enlightened  reafon,  fo  liable  are  men  to 
error,  when  led  aftray  by  any  wrong  bias,  that  to 
the  foregoing  notion  concerning  punifhment,  we  may 
impute  the  mod  barbarous  practice  ever  prevailed 
among  favages,  that  of  fubflituting  human  crea- 
tures in  punifliment,  and  making  them,  by  force, 
undergo  the  moft  grievous  torments,  even  death  it- 
felf.     I  fpeak  of  human  facrifices,  which  are  de- 

8  fervedly 
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fervedly  a  lading  reproach  upon  mankind,  being  of 
all  human  Inrtitutions  the  moft  irrational,  and  the 
mod  fubverfive  of  humanity.  To  facrifice  a  pri- 
foner  of  war  to  an  incenfcd  Deity,  barbarous  and 
inhuman  as  it  is,  may  admit  fome  excufe.  But  that 
a  man  (hould  offer  up  the  Hves  of  his  own  Children 
as  an  atonement  for  his  own  Crimes,  cannot  be 
thought  of  vvithout  deteflation  and  horror  *.  Yet 
this  favage  impiety  can  reft  upon  no  other  founda- 
tion, than  the  flight  refemblance  that  Punifhment 
hath  to  a  debt ;  which  is  a  ftrong  evidence  of  the 
influence  of  Imagination  upon  our  Condud,  The 
vitious  have  ever  been  folicitous  to  transfer  upon 
others  the  punirnment  they  themfelves  deferve  -,  for 
nothing  is  fo  dear  to  a  man  as  himfelf.  "  Where- 
*'  with  ihall  I  come  before  the  Lord,  and  bow  my- 
*^  felf  before  the  high  God  ?  fliall  I  come  before 
''him  with  burnt-offerings,  with  calves  of  a  year 
*'  old  ?  Will  the  Lord  be  pleafed  with  thoufands 
''  of  rams,  or  with  ten  thoufand  rivers  of  Oil  ? 
''  fhall  I  give  my  firft-born  for  my  tranfgreQion, 
*'  the  fruit  of  my  body  for  the  fm  of  my  foul  ?'* 
But  this  is  not  an  atonement  in  the  fight  of  the 
Almighty.     "  He  hath  Ihewed  thee,  O  man,  what 

*  When  Agathodes  King  of  Syracufe,  after  a  compleat 
viftory,  laid  liege  to  Canhage,  the  Carthaginians,  believing  that 
their  Calamities  were  brought  upon  them  by  the  anger  of  the 
Gods,  became  extremely  fuperflitious.  It  had  been  the  cuflom 
to  facrifice  to  their  God  Saturn,  the  Sons  of  the  moft  eminent 
perfons ;  but,  in  later  times,  they  fecretly  bought  and  bred  up 
Children  for  that  purpofe.  That  they  might  therefore  without 
delay  reform  what  was  amifs,  they  offered,  as  a  publick  Sacri- 
fice, two  Hundred  of  the  Sons  of  the  Nobility  f. 

+  Diodorus  Siculus,  Book  ao,  Ch,  X. 
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*^  is  good  ;  and  what  doth  the  i.ord  require  of  thee, 
"  but  to  do  juftly,  and  to  love  mercy,  and  to  walk 
"  humbly  with  thy  God*?" 

I  mud  be  indulged  a  refledion,  which  arifes  na- 
turally out  of  this  branch  of  the  fubjed,  that  the 
permitting  vicarious  punifhment  in  human  fociety, 
is  fubverfive  of  humanity,  and  not  lefs  fo  of  moral 
duty.  Men  we  fee  have  been  mifled  fo  far,  as  fondly 
to  flatter  themfelves,  that,  without  repentance  or 
reformation  of  manners,  they  could  atone  for  their 
fins ;  and  by  this  pernicious  notion  have  been  en- 
couraged to  indulge  in  them  without  end.  Happy 
it  is  for  mankind,  that  a  compofition  for  fin  is  now 
generally  exploded  from  our  hearts,  as  well  as  ani- 
ons :  but,  from  the  feliifhnefs  of  human  nature, 
fuch  propenfity  is  there  to  this  doclrine,  that  it  con- 
tinues to  have  an  influence  upon  our  condudl,  much 
greater  than  is  willingly  acknowledged,  or  even  fuf- 
peded.  Many  men  give  pundlual  attendance  at 
publick  worfhip,  to  compound  for  hidden  vices. 
Many  men  are  openly  charitable,  to  compound  for 
private  opprefflon  -,  and  many  men  are  willing  to 
do  G  o  D  good  fervice,  in  fupporting  his  efl-abliihed 
Church,  to  compound  for  aiming  at  power  by  a 
fadious  difl:urbance  of  the  peace  of  the  State.  Such 
pernicious  notions,  proceeding  from  a  wrong  bias  ia 
our  nature,  cannot  be  eradicated  after  they  have 
once  got  pofleflion  of  the  mind  ;  nor  be  prevented,  - 
except  by  eaily  culture,  and  by  frequently  inculcat- 
ing the  moft:  important  of  all  Truths,  That  the 
Almighty  admits  of  no  Compofition  for  Sin ;  and 

*  Micah,  Ch.vi. 

C  that 
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that  pardon  is  not  to  be  obtained  from  him,  with- 
out ilnccre  repentance,  and  thorough  reformation  of 
manners. 

Having  difcourfed  in  general  of  the  Nature  of 
punifliment,    and  of   fome   irregular   notions  that 
have  been  entertained  about  it,  I  am  now  ready  to 
attend   its   progrefs  through  the  different  Stages  of 
the  focial  life.     Society ^  originally,  did  not  make  fo 
ihidl    an  union  among  Individuals  as   at  prefent. 
Mutual  Defence  againft  a  more  powerful  Neigh- 
bour, being,  in  early  times,  the  chief  or  fole  Motive 
for  joining  in  Society,    Individuals  never  thought 
of  furrendering  to  the  publick,  any  of  their  natural 
rights  that  could  be  retained  confidently  with  their 
great  aim  of  mutual  Defence,     In  particular,  the 
privileges  of  maintaining  their  own  property,  and 
of  avenging  their    own  wrongs,  were   referved  to 
Individuals  full  and  entire.    In  the  dawn  of  Society, 
accordingly,  we  find  no  traces  of  a  Judge,  properly 
fo  called,  who  hath  power  to  interpofe  indifrerences, 
and   to  force  perfons  at  variance  to  fubmit  to  his 
opinion.     If  a  difpute  about  property,  or  about  any 
civil  right,  could    not  be  adjufled  by  the  parties 
themfelves,  there  was  no  other  method,  but  to  ap- 
peal   to   fome    indifferent   perfon,    whofe  opinion 
fnould  be  the  rule.     This   method  of  determining 
civil  differences  was  impcrfed  ;  for  what  if  the  par- 
ties did  not  agree  upon  an  Arbiter  ?  Or  what  if  one 
of  them  proved  refractory,  after  the  chofen  Arbiter 
had  given  his  opinion  ^  To  remedy  thefe  inconve- 
niences, it  was  found  expedient  to  efliabhih  Judges, 
who,  at  iirft,  differed  in  one  circumRance  only  from 

Arbiters, 
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Arbiters,  that  they  could  not  be  declined.  They 
had  no  magiflierial  authority,  not  even  that  of  com- 
pelling parties  to  appear  before  them.  This  is  evi- 
dent from  the  Roman  Law,  which  fubfifted  m.any 
centuries  before  the  notion  obtained  of  a  power  in 
a  Judge  to  force  a  party  into  Court.  To  bring  a 
difputable  matter  to  an  ilfje,  no  other  means  occur- 
red, but  the  making  it  lawful  for  the  Comiplaintr 
to  drag  his  party  before  the  Judge,  ohtorto  cqUg^  as 
exprefied  by  the  writers  on  that  Law  :  and  the  fame 
regulation  appears  in  the  Law^s  of  the  Vifigoths  *. 
But  Jurifdiclion,  at  firft  merely  voluntary,  came 
gradually  to  be  improved  to  its  prefent  flate  of 
being  compulfor-y,  involving  fo  miuch  of  the  magi- 
fterial  Authority  as  is  neceffary  for  explicating  Jurif- 
didlion,  i7z.  Pov/er  of  calling  a  party  into  Court, 
and  power  of  making  a  Sentence  elfeclual.  And 
in  this  manner,  civil  Jurifdiftion,  in  progrefs  of 
time,  was  brought  to  perfection. 

CriiMinal  Jurifdidlion  is  in  all  Countries  of  a 
much  later  date.  Revenge,  the  darling  privilege 
of  liuman  nature,  is  never  tamely  given  up  ;  for 
the  reafon  chiefly,  that  it  is  not  gratified  unlefs  the 
punifhment  be  inflided  by  the  perfon  injured.  The 
privilege  of  refencing  injuries,  was  therefore  that 
private  right  which  was  the  lateft  of  being  furren- 
dered,  or  rather  wrefled  from  Individuals  in  Society. 
1  his  Revolution  was  of  great  importance  with  re- 
fpect  to  Government,  which  can  never  fully  attain 
its  end,  where  puniiliment  in  any  meafure  is  trufted 
in  private  hands.     K  Revolution  {^  contradidlory  to 


'*  L.  6.  Tit  4.  §4 
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the  flrongcft  propenfity  of  human  nature,  could  not 
by  any  power,  or  by  any  artifice,  be  inftantaneous. 
It  behoved  to  be  gradual,  and,  in  fa6l,  the  pro- 
grefTive  Steps  tending  to  its  completion,  were  flow, 
and,  taken  fingly,  almoft  imperceptible;  as  will 
appear  from  the  following  hiflory.  And  to  be  con- 
vinced of  the  difficulty  of  wrefting  this  privilege 
from  Individuals,  we  need  but  relied:  upon  the 
pradice  of  Duelling,  fo  cuftomary  in  times  pad  -, 
and  which  the  (Iri&fl  attention  in  the  Magiftrate, 
joined  with  the  fevereft  punifhment,  have  not  alto- 
gether been  able  to  reprefs. 

No  production  of  art  or  nature  Is  more  imperfefl: 
than  is  Government  in  its  infancy,  comprehending 
no  fort  of  Jurifdidion  either  civil  or  criminal.  What 
can  more  tend  to  break  the  peace  of  Society,  and 
to  promote  univerfal  difcord,  than  that  every  man 
fhould  be  the  fole  Judge  in  his  own  caufe,  and  in- 
fiid;  punifiiment  according  to  his  own  Judgment  ? 
But  inflead  of  wondering  at  the  original  weaknefs 
of  Government,  our  wonder  would  be  better  di- 
re6led  upon  its  prefent  ftate  of  perfection,  and  upon 
the  means  by  which  it  hath  arrived  to  the  utmoft 
degree  of  Authority,  in  contradiction  to  the  (trong- 
eft  and  mofl  aCtive  principles  of  human  nature. 
This  fubjeCt  makes  a  great  figure  in  the  hiftory  of 
Mankind,  and  that  it  partly  comes  under  the  pre- 
fent undertaking,  I  eileem  a  lucky  circumftance, 

A  p3rtiallty  that  is  rooted  in  the  nature  of  Man, 
makes  private  revenge  the  molt  dangerous  privilege 
that  ever  was  left  with  Individuals.      The  man  who 

is 
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is  injured,  having  a  Ilrong  Senfe  of  the  wrong  done 
him,  never  dreams  that  his  refentment  can  be  pufli- 
ed  too  far.     The  offender,  on  the  other  hand,  un- 
der-rating the  Injury,  judges  a  flight  atonement  to 
be  fufficient.     Further,  the  man  who  fuffers  is  apt 
to  judge  rafhly,  and  to  blame  perfons  without  caufe, 
where  it  doth  not  clearly  appear  v/ho  is  the  Crimi- 
nal.    To  reftrain  the  unjuft  effe6ls  of  natural  parti- 
ality, was  not  an  eafy  talk,  and  probably  was  not 
foon  attempted.     But  early  meafures  were  taken  to 
prevent  the  bad  effedls  of  rafh  judgment,  by  which 
the  innocent  were  often  opprelTed.     We  have  one 
early  inftance  among  the  Jews.     Their  cities  of  re- 
fuge were  appointed  as  an  interim  fandluary  to  the 
man-flayer,  till  the  elders  of  the  city  had  an  oppor- 
tunity to  judge  v/hether  the  deed  was  voluntary  or 
cafual.     If  the  latter  appeared  to  be  the  cafe,  the 
man  was  protected  from   the  relations  of  the  de- 
ceafed,  called  in  the  text  the  avenger  of  blood :  but 
he  was  to  remain  in  that  city  until  the  death  of  the 
high  priefl:,  to  give  time  for  the  refentment  of  the 
offended  party  to  fubfide.     If  the  man  taking  be- 
nefit of  the  fancluary  was  found  guilty,  he  was  de- 
livered to  the  avenger  of  blood  that  he  might  die  *. 
In  the  laws  of  the  Athenians,  and  alfo  of  the  bar- 
barous nations  who  difmembred  the  Roman  Empire, 
we  find  regulations  v/hich  correfpond  to  this  among 
the  Jews,  and  which,  in  a  different  form,  prevented 
erroneous  judgment,  rather   more  eftedually  than 
was  done  by  the  cities  of  refuge.     If  a  crime  was 
manifefl,  the   party  injured   might  avenge  himfelf 
without  any   ceremony.     Therefore  it  was  lawful 

*  Numbers,  Ch.  ;<xxv.    Deur.  Ch.  xix. 
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for  a  man  to  kill  his  wife  and  the  adulterer  found 
together*.  It  was  lawful  for  a  man  to  kill  his 
daughter  taken  in  the  a6t  of  fornication.  The  fame 
was  lawful  to  the  brothers  and  uncles  after  the  fa- 
ther's death  f.  And  it  was  lawful  to  kill  a  thief 
apprehended  under  night  with  ftolen  goods  J.  But 
if  the  crime  was  not  manifeft,  there  behoved  to  be 
a  previous  trial,  in  order  to  determine  whether  the 
fufpe6led  perfon  was  guilty  or  innocent.  Thus  a 
married  woman,  fufpe(5Led  of  adultery,  muft  be  ac- 
cufed  before  the  judge,  and,  if  found  guilty,  fhe 
and  the  adulterer  are  delivered  over  to  the  hufband 
to  be  punifhed  at  his  will  §.  If  a  free  wom^an  live 
in  adultery  with  a  m.arried  man,  fhe  is  delivered  by 
the  judges  to  the  man's  wife  to  be  punifhed  at  her 
will  11.  He  that  fleals  a  child,  fhall  be  delivered  to 
the  child's  relations  to  be  put  to  death,  or  fold,  at 
their  pleafure  **.  A  Have  v/ho  com.mits  fornication 
with  a  free  v/oman,  mud  be  delivered  to  her  pti- 
rents  to  be  put  to  death  j-f . 

I  N  tracing  the  hiflory  of  law  through  dark  ages 
unprovided  with  records,  or  fo  flenderly  provided, 
as  not  to  afford  any  regular  hiflorical  chain,  we  muft 
endeavour,  the  beft  way  we  can,  to  fupply  the 
broken  links,  by  hints  from  poets  and  hiflorians, 
by  collateral  fads,  and  by  cautious  conjedures  drawn 

*  Meurfms  de  leg.  Atticis,  L.  i.  C.  4.  LaWs  of  the  Vifi- 
go;hs  L.  3.  Tit.  4.  §  4.  Laws  of  the  Bavar.  Tit.  7.  §  i- 
f  Laws  pf  the  Vifig.  L.  3.  Tit.  4.  §  5.  t  Laws  of  the 

Bivar.  Tit.  8.  §  5.  §  Laws  of  the  Vifig.  L    3.  Tit.  4.  -^  3. 

J  Ibid.  §9.         **  Ibid.  L.  7.  Tit.  3.  §3.         jf  Lawtofthe 
Buvar.  Tit  j.  §  9. 
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from  the  nature  of  the  gnvernment,  of  the  people, 
and  of  the  times.  If  we  life  all  the  light  that  is 
afforded,  and  if  the  conjedlural  facls  correfpond 
with  the  few  fa6ls  that  are  diftindly  vouched,  and 
join  all  in  one  regular  chain,  nothing  further  can  be 
expedled  from  human  endeavours.  The  evidence 
is  compleat,  fo  far  at  leaft  as  to  afford  conviction, 
if  it  be  the  beft  of  the  kind.  This  apology  is  ne- 
ceffary  with  regard  to  the  fubjed  under  confidera- 
tion.  Tn  tracing  the  hiftory  of  the  criminal  law, 
we  mud  not  hope  that  all  its  fteps  and  changes  can 
be  drawn  from  the  archives  of  any  one  nation.  In 
fadl,  many  fteps  were  taken,  and  many  changes 
made,  before  archives  were  kept,  and  even  before 
writing  was  a  common  art.  We  muft  be  fatisfied 
with  collefting  the  fa6ls  and  circumftances  as  they 
may  be  gathered  from  the  Laws  of  different  coun- 
tries :  and  if  thefe  put  together  make  a  regular  fy- 
ftem  of  caufes  and  effe6ls,  we  may  rationally  con- 
clude, that  the  progrefs  has  been  the  fame  among 
all  nations,  in  the  capital  circumftances  at  leaft  j  for 
accidents,  or  the  fingular  nature  of  a  people,  or  of 
a  government,  will  always  produce  fome  peculia- 
rities. 

Emboldened  by  this  apology,  I  proceed  chear- 
fully  with  the  talk  I  have  undertaken.  The  necef- 
fity  of  applying  to  a  judge,  where  any  doubt  arofe 
about  the  author  of  the  crime,  was  probably,  in  all 
countries,  the  firft  inftance  of  the  legiflature's  in- 
terpofing  in  matters  of  punifhment.  It  was  no 
doubt  a  novelty  ;  but  it  was  fuch  as  could  not  rea- 
dily alarm  individuals,  being  calculated  not  to  re- 

C  4  ftrain 
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llrain  the  privilege  of  revenge,  but  only  to  direct 
revenge  to  its  proper  objedl.     The  application  to  a 
judge  was  made  necefiary  among  the  Jews,  by  the 
privilege  conferred  upon  the  cities  of  refuge  -,  and 
among  other  nations,  by  a  pofitive  law  without  any 
circuit.     That  this  was  the  law  of  the  Vifigoths 
and  Bavarians,    hath  already  been  faid  ;  and  that 
it  was  alfo  the  law  of  Abyfiinia  and  Athens,  will 
appear  below.     The  (lep  next  in  order,  was  an  im- 
provement  upon   the  regulation    abovementioned. 
The  neceflity  of  applying   to  a  judge,  removed  all 
ambiguity  about  the  Criminal,  but  it  did  not  re- 
move an  evil,  repugnant  to  humanity  and  juftice, 
that  of  putting  the  offender  under  the  power  of  the 
party  injured,  to  be  punifhed  at  his  pleafure.    With 
relation  to  this  matter,  I  difcover  a  wife  reo^ulation 
in  AbyfTinia.     In  that  empire,  the  degree,  or  ex- 
tent of  punifhment,  is  not  left  to  the  difcretion  of 
the  perfon  injured.     The  governor  of  the  province 
names  a  judge,  who  determines  what   punifhment 
the  crime  deferves.     If  death,  the  criminal  is  deli- 
vered to  the  accufer,  who  has  thereby  an  opportu- 
nity to  gratify  his  refentment   to  the  full*.     This 
regulation  mud  be  approved,  becaufe  it  reflrains,  in 
a  confiderable  degree,  that  natural  partiality  which 
magnifies  every  injury  done  to  a  man  himfelf,  and 
which  therefore  leads  to  excefs  in  revenge.     But  a 
great  latitude  itill  remaining  in  the  manner  of  exe- 
cuting the  punifhment,  this  alfo  was  rectified  by  a 
law  among  the  Athenians.     A  perfon  fufpedled  of 
murder,  v/as  firit  carried  before  the  judge,  and,  if 
found  Ruiltv,  was  delivered  to  the  relations  of  the 

*  Fiither  Lobo's  voyage  to  Abyffinia,  Ch.  3. 

'  5  ^^- 
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de^afed,  to  be  put  to  death,  if  they  thought  pro- 
per. But  it  was  unlawful  for  them  to  put  him  to 
any  torture,  or  to  force  money  from  him  *.  Whe- 
ther the  regulations  now  mentioned,  were  peculiar 
to  Athens  and  Abyffinia,  I  cannot  fay,  for  1  have 
not  difcovered  any  traces  of  them  in  the  cuftoms  of 
other  nations.  They  were  remedies  fo  proper  for 
the  difeafe,  that  one  fhould  imagine  they  muft  have 
obtained  every  where,  fome  time  or  other.  Per- 
haps they  have  been  prevented,  and  rendered  unne- 
ceflary,  by  a  cuftom  I  am  now  to  enter  upon,  which 
made  a  great  figure  in  Europe  for  m.any  ages,  that 
of  pecuniary  Compofitions  for  Crimes. 

Of  thefe  pecuniary  compofidons,  I  difcover  traces 
among  many  different  nations.  It  is  natural  to 
offer  fatisfadion  to  the  party  injured  5  and  no  fatif- 
fadlion  is  for  either  party  more  commodious  than  a 
fum  of  money.  Avarice,  it  is  true,  is  not  fo  fierce 
a  pafTion  as  refentment  ^  but  it  is  more  flable,  and 
by  its  perfeverance  often  prevails  over  the  keeneft 
paflions.  With  regard  to  man-flaughter  in  particu- 
lar, which  doth  not  always  prejudice  the  neareft  re- 
lations, it  may  appear  prudent  to  reHnquifh  the  mo- 
mentary pleafure  of  granfying  a  paflion  far  a  per- 
manent good.  At  the  fame  time,  the  notion  that 
punifhment  is  a  kind  of  debt,  did  certainly  facili- 
tate the  introdudlion  of  this  cuftom  ;  and  there  was 
opportunity  for  its  becoming  univerfal,  during  ths 
period  that  the  right  of  punifhment  was  in  private 
hands.  We  find  traces  of  this  cuftom  among  the 
ancient  Greeks.     The  hufband  had  a  choice  to  put 

*  Meurfius  de  leg.  Atticis,  L-  i.  Cap.  20. 

the 
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the  adulterer  to  death,  or  to  exa^l  a  fumfiom  him  "^^ 
And  Homer  plainly  alludes  to  this  law,  in  his  flory 
of  Mars  and  Venus  entangled  by  the  hufband  Vul- 
can in  a  net,  and  expofed  to  publick  view. 

Loud  laugh  the  reft,  ev*n  Neptune  laughs  aloud, 

Yer  fues  importunate  to  loofe  the  God  : 

And  free,  he  crie?,  oh  Vulcan  !  free  from  fhame 

Thy  captives  ;  I  enfure  the  penal  claim. 

Wiil  Neptune  (Vulcan  then)  the  faithlefs  trull  ? 

He  fuffers  who  gives  furecy  for  th'unjull : 

But  fay,  if  that  leud  fcandal  of  the  (ky 

To  liberty  reftor'd,  perfidious,  fly. 

Say  wilt  thou  bear  the  m\;i\t\  ?  He  inflant  cries. 

The  muld  I  bear,  if  Mars  perfidious  flies. 

Odyss.L.  8.  1.  -« 


v*  »  * 


The  Greeks    alfo  admitted   a   compofition  for 
murder,  as  appears  from  the  following  pafiage. 

Stern  and  unpitying?  if  a  brother  bleed. 
On  juft  atonement,  we  remit  the  deed  ; 
A  fire  the  flaughter  of  his  fon  forgives, 
The  price  of  blood  difcharg'd,  the  murd'rer  lives ; 
The  haughtieft  hearts  at  length  their  rage  refign. 
And  gifis  can  conquer  evVy  foul  but  thine. 
The  Gods  that  unrelenting  bread  have  Ileerd, 
And  curs'd  thee  with  a  mind  that  cannot  yield. 

Il  IAD  9.  1.  743' 

Again, 

There  in  the  forum,  fwarm  a  numerous  train  ; 
The  fubjecl  of  debate,  a  townVman  flain  : 
One  pleads  the  fine  difcharg'd,  which  one  deny'd, 
And  bade  the  publick  and  the  laws  decide. 

Iliad  18.  1.  577. 

*  Meurfms  de  leg.  Auicis,  L.  i.  Cdp.  4. 

One 
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One  of  the  laws  of  the  Twelve  Tables  was,  Si 
membrum  rupit,  ni  cum  eo  pack,  talio  efto*. 
And  Tacitus  is  very  exprefs  upon  this  cuftom  a- 
mong  the  Germans  -f-.  "  Sufcipere  tarn  inimicitias 
"  feu  patris  feu  propinqui  quam  amicitias  necefle 
*'  efl :  nee  implacabiles  clurant ;  luitur  enim  etiam 
*'  homicidium  certo  armentorum  ac  pecorum  nu- 

A. 

*'  mero,  recipitque  fatisfac^tionem  univerfa  domus." 
We  find  traces  of  the  fame  thing  in  AbyfTiniaT, 
among  the  Negroes  on  the  coaft  of  Guinea  §, 
and  among  the  Blacks  of  Madagafcar  |].  The 
laws  of  the  barbarous  nations,  cited  above,  infifl 
longer  upon  thefe  compofitions  than  upon  any  other 
fubje6l ',  and  that  the  pra6lice  was  efcabliflied  among 
our  Saxon  anceflors,  under  the  name  of  Vtrgelt^  is 
known  to  all  the  world. 

This  pra6llce  at  firf^,  as  may  reafonably  be  con- 
jedured,  refted  altogether  upon  private  confent.  It 
was  fo  in  Greece,  if  we  can  trull:  Euftathius  in  his 
notes  upon  the  foregoing  paflage  in  the  Jliad,  firfl 
cited.  He  reports,  that  the  murderer  was  obliged 
to  go  into  banidimjent  one  year,  unlefs  he  could 
purchafe  liberty  to  remain  at  home,  by  paying  a 
certain  fine  to  the  relations  of  the  deceafed.  While 
compofitions  for  crimes  refted  upon  this  foundation, 
there  v/as  nothing  new  or  fingular  in  them.  The 
perfon  injured  might  punijfh  or  forgive  at  his  plea, 
fure ;  and  if  he  chofe  to  remit  the  punilliment  upon 
terms    or    conditions,    he   was    no    doubt    bound 

*  Aulus  Gelliu':,  L.  20.  Cap.  i.  -f  De  moribus  Germa- 

norum.  %  Lobo,  Ch.  7.  §  Defcription  of  the  coaft 

of  Guinea,  leiter  10  &  11.  ||  Drury,  p.  24.0. 

bv 
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by  his  confent.  But  this  practice,  if  not  remark- 
able in  its  nafcent  ftate,  made  a  great  figure  in  its  after 
progrefs.  It  was  not  only  countenanced,  but  greatly 
encouraged  among  all  nations,  as  the  likelieft  means 
to  reftrain  the  impctuofity  of  revenge,  till  becoming 
frequent  and  cuftomary,  it  was  eftablifhed  into  a 
law  ;  and  what  at  firft  was  voluntary,  was,  in  pro- 
cefs  of  time,  made  neceflary.  But  this  change  was 
flow  and  gradual.  The  firft  flep  probably  was  to 
interpofe  in  behalf  of  the  delinquent,  if  he  offered 
a  reafonable  fatisfadlion  in  cattle  or  money  •,  and  to 
afford  him  prote6lion,  if  the  fatisfadion  was  refuied 
by  the  perfon  injured.  The  next  ftep  was  to  make 
it  unlawful  to  profecure  refentment,  without  lirfl 
demanding  fatisfa(5lion  from  the  delinquent.  And 
in  the  Laws  of  king  Ina  *  we  read,  that  he  who 
takes  revenge  without  firfl  demanding  fatisfadlion, 
muft  reftore  what  he  has  taken,  and  further  be  lia- 
ble in  a  compenfation.  The  third  flep  com  pleated  ' 
the  fyftem,  which  was  to  compel  the  delinquent  to 
pay,  and  the  perfon  injured  to  accept  of  a  proper 
fatisfadion.  By  the  laws  of  the  Longobards  f ,  if 
the  perfon  injured  refufed  to  accept  of  a  compofition, 
he  was  fent  to  the  king  to  be  imprifoned,  in  order 
to  reflrain  hjm  from  revenge.  And  if  the  criminal 
refufed  to  pay  a  compofition,  he  alfo  was  fent  to 
the  king  to  be  impriibned,  in  order  to  reflrain  him 
from  doing  more  mifchief  After  compofition  is 
made  for  man- (laughter,  the  perfon  injured  mufh 
give  his  oath  not  further  to  profecute  his  feud  J  ^ 

*  Lambard's  Colleftion,  Law  9,  f  L.  1.   Tit.  37.  §.  i. 

•|  Laws  of  the  Longobards,  L.  1.  Tit.  9.  §.  34. 

.  and 
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and  if  he,  notwithflanding,  follow  out  his  revenge, 
he  is  fubjedted  to  a  double  compofition  *. 

Altars,  among  mod  nations,  were  places  of 
fanduary.  The  perfon  who  fled  to  an  altar,  was 
held  to  be  under  the  immediate  protedtion  of  the 
the  Deity,  and  therefore  inviolable.  This  pra6lice 
prevailed  among  the  Jews,  as  appears  by  the  fre- 
quent mention  of  laying  hold  of  the  horns  of  the 
altar.     Among  the  Grecians f. 

Phe*.iius  alone  the  hand  of  vengeance  fpar'd, 
Phemius  the  fweer,  the  heav'n-inftrudted  bard. 
Befide  the  gate  the  rev'rend  minilrel  flands  ; 
The  lyre,  now  filent,  trembling  in  his  hands  ; 
Dubious  to  fupplicate  the  chief,  or  fly 
To  Jove's  invioiable  altar  nigh. 

Odyssey  22.  I.  367; 

^DiEU5  in  mediis,  nudoque  fub  astheris  axe, 
Ingens  ara  fuit ;  juxtaque  veterrima  laurus, 
Incambciis  ara?,  atque  umbra  complexa  penatesf 
Hie  Hecuba,  &  nat^e  nequicquam  altaria  circum 
Prscipites  atra  ka  tempeftate  columbs 
Condenfce,  &  Divum  amplexas  fimulacra  tenebant, 
Ipfum  autem  fumptis  Priamum  juvenilibus  armis 
Ut  vidi: :  qua;  mens  tam  dira,  miferrima  conjux, 
Impulit  his  cingi  telis  ?  aut  quo  ruis?  inquit. 
Non  tali  auxilio,  nee  defenforibus  iilis 
Tempus  eget :  ron,  ii  ipfe  meus  nunc  afForet  Hed^ 
Hue  tandem  concede  :  hsec  ara  tuebitur  omnes, 
Aut  moriere  fmiul.     Sic  ore  efFata,  recepit 
Ad  fefe,  &  lacra  longaevum  in  fede  locavit. 

^NEID,    L.  2.    I.  5 12. 

*  Ibid.  L.  I.  Tit.  g.  §•  S.  f  Meurfius  de  leg.  Atticis, 

L.  2.  Cap.  32. 

The 
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The  fame  notion  prevailed  among  Chrlftlans,  and 
altars  ferved  the  purpofe  of  the  cities  of  refuge  a- 
mong  the  Jews.  Thus  by  the  Law  of  the  Vifi- 
goths  ■%  if  a  murderer  fiy  to  the  altar,  the  pried 
iliall  deliver  him  to  the  relations  of  the  deceafed, 
upon  giving  oath  that,  in  profecuting  their  revenge, 
they  will  not  put  him  to  death.  Had  the  profecu- 
tor,  at  this  period,  been  bound  to  accept  of  a  com- 
pofition,  the  privilege  of  fanduary  would  have  been 
unnecellary.  By  iliis  time  however,  it  would  ap- 
pear, the  practice  of  compounding  for  crimes  had 
gained  fuch  authority,  that  it  was  thought  hard, 
even  for  a  murderer,  to  lofe  his  life,  by  the  obfti- 
nacy  of  the  dead  man's  relations.  But  this  pradlice 
gaining  ftiil  more  authority,  it  vv^as  ena6led  in  Eng- 
land -[-,  That  if  any  guilty  of  a  capital  crime,  fly 
to  the  church,  his  life  fliall  be  fafe,  but  he  muft  pay 
a  compofition.  Thus  it  appears,  that  the  privilege 
of  fan6luary,  though  the  child  of  fuperftition,  was 
extrem.ely  ufeful,  while  the  power  of  punifhment 
was  a  private  right :  but  now  that  this  right  is  tranf- 
ferred  to  the  publick,  and  that  there  is  no  longer 
any  hazard  of  excefs  in  punifhment,  a  fancftuary  for 
crimes,  which  hath  no  other  effect  but  to  reftrain 
the  free  courfe  of  the  criminal  law,  and  to  give  un- 
juft  hopes  of  impunity,  ought  not  to  be  tolerated 
in  dfiy  fociety. 


When  compofitions  firft  came  in  ufe,  it  Is  pro- 
bable that  they  were  authorized  in  (light  delinquen- 


*  L.  6.  Tir.  5.  §.  16. 

Vv  Lambard.     Liw  5. 
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ties  only.  We  read  in  the  laws  of  the  Vifigoths  *, 
That  if  a  free  man  ftrike  another  free  man  on  the 
head,  he  fhall  pay  for  difcolouring  the  fl^in,  five 
Ihillings  ;  for  breaking  the  fkin,  ten  fhiliings  ;  for 
a  cut  which  reaches  the  bone,  twenty  fhiliings  ;  and 
for  a  broken  bone,  one  hundred  fhiliings  -,  but  that 
greater  crimes  fhall  be  more  feverely  punifned : 
maiming,  difmembrin.^,  or  depriving  one  of  his 
.natural  liberty  by  imprifonment  or  fetters,  to  be  pu- 
niflied  by  the  kx  talionii  f.  But  compofitions  grow- 
ing more  and  more  reputable,  were  extended  to  the 
grofifefl:  dehnquencies.  The  laws  of  the  Burgundi- 
ans,  of  the  Salians,  of  the  Almanni,  of  the  Bava- 
rians, of  the  Ripuarii,  of  the  Saxons,  oftheAngU 
and  Thuringi,  of  the  Frifians,  of  the  Longobards, 
and  of  the  Anglo  Saxons,  are  full  of  thefe  compo- 
ficions,  extending  from  the  moft  trifling  injury,  to 
the  moil  atrocious  crimes,  not  excepting  high  trea- 
fon,  by  imagining  and  compafTing  the  death  of 
the  King.  In  perufmg  the  tables  of  thefe  compofi- 
tions, which  enter  into  a  minute  detail  of  the  mofl 
trivial  offences,  a  queftion  naturally  occurs,  why  all 
this  fcrupulous  nicety  of  adjufling  fums  to  delin- 
quencies ?  Such  a  thing  is  not  heard  of  in  later 
times.  But  the  following  anfwer  will  give  fatisfac- 
tion,  That  refentment,  allowed  fcope  among  Bar- 
barians, was  apt  to  take  flame  by  the  flighteft  fpark:[:. 

There- 

*  L.  6.  Tir.  4.  %.  I.  -f  Laws  of  the  Vifigoths,  L.6. 

T.t.  4.  §   3. 

X  In  the  year  1527,  raoi^  of  the  great  houfes  In  Ireland  were 
banded  one  againft  another,  the  Giraldines,  Butlers  and  Bre- 
■minghams  on  the  one  fide,  and  the  Bourkcs  and  Poers  on  the 

otUer. 
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Therefore,  to  provide  for  its  gratification,  it  became 
nccelTary  to  enadt  compofitions  for  every  triflincr 
wrong,  fuch  as  at  prelent  would  be  the  fubje6t  of 
mirth  rather  than  of  feriotis  punifliment.  For  ex- 
ample, where  the  clothes  of  a  woman,  bathing  in  a 
river,  are  taken  away  to  expofe  her  nakednefs  *  ; 
and  where  dirty  water  is  thrown  upon  a  woman  in 
the  v/ay  of  contumely  f .  But,  as  the  criminal  law 
is  now  modeled,  private  rcfentment  being  in  a  good 
meafure  liink  in  publick  punifhment,  nothing  is 
reckoned  criminal,  but  what  encroaches  upon  the 
fafety  or  peace  of  fociety  •,  and  fuch  a  punifliment 
is  chofen,  as  may  have  the  effedt  of  reprefTing  the 
crime  in  time  coming,  without  much  regarding  the 
gratification  of  the  party  offended. 


As  thefe  compofitions  were  favoured  by  the  re- 
fcmblance  that  private  punifliment  has  to  a  debt, 
they  were  apt,  in  a  grofs  way  of  thinking,  to  be 
confidered  as  reparation  to  the  party  injured  for  his 
lofs  or  damage.  Theretore,  in  adjufting  thefe  com- 
pofitions, no  fleady  or  regular  diilindion  is  made 
betwixt  voluntary  and  involuntary  wrongs.  He 
who  wounded  or  killed  a  man  by  chance,  was  liable 
to  a  compofition  J  ;  and  even  where  a  man  was  kil- 

orher.  The  ground  of  the  quarrel  was  no  other,  but  that  the 
Lord  Arnold  Poer  had  called  the  Earl  of  Kildare  Rimer.  This 
quarrel  was  profecuted  with  fuch  malice  and  violence,  that  the 
counties  of  Waterford  and  Kilkenny  were  deftroyed  with  fire 
and  fword.     JJ^airs  of  Ireland  by  Sir  John  Davies. 

*  Laws  of  the  Longobards,  L.  i.  Tit.  12.  §.  6.  -f-  Ibid. 
§.  8.  X  Laws  of  the  Angli  and  Thuringi,  §.  10.  Laws  of 
Henry  I.  of  England,   law  70. 
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led  in  felf- defence,  a  full  compofition  was  due*. 
Voluntary  and  involuntary  crimes  were  generally 
put  upon  the  fame  footing.  But  this  was  altered  by 
a  law  among  the  Longobards,  enading.  That  the 
latter  Ihould  bear  a  lefs  compofition  than  the  for- 
mer t»  And  the  fame  rule  did  no  doubt  obtain  a- 
mong  other  nations,  when  they  came  to  think  more 
accurately  about  the  nature  of  punilhment  J.  But 
fuch  was  the  prevalency  of  Refentment,  that  though 
at  firfl  no  alleviation  or  excufe  was  fuftained  to  mi- 
tigate the  compofition,  aggravating  circum fiances 
were  often  laid  hold  of  to  inflame  the  compofition. 
Thus  he  who  took  the  opportunity  of  fire  or  lliip- 
wreck,  to  fteal  goods,  was  ob  iged  to  refiore  four- 
fold §.  Thefe  compofitions  were  alfo  proportioned 
to  the  dignity  of  the  perfons  injured  ;  and  from  this 
fource  is  derived  our  knowledge  of  the  difi^erent  ranks 
and  titles  of  honour  among  the  barbarous  nations 

*  Laws  of  the  Longo.  L.  i.  Tit.  9.  §.  19.  -J-  Law 

I.  Tit.  2.  §.  n. 

I  What  is  faid  ab'ove  about  the  nature  of  refentment,  thaf 
when  fuddenly  raifed,  it  is  apt  to  make  no  difiindion  betwixc 
a  voluntary  and  involuntary  v/rong,  may  help  to  explain  this 
matter.  It  is  certain,  that  fuch  grofl'nefs  of  conception  was 
not  peculiar  to  the  barbarous  nations.  The  polite  Greciarj 
appear  to  be  as  little  fenfible  of  the  dirtinftion  as  the  others. 
Ariftotle  talks  familiarly  of  an  involuntary  crime  ;  and  that  this 
was  not  merely  a  way  of  fpeaking,  appears  from  the  ftory  of 
Oedipus,  whofe  crimes,  if  they  can  be  called  fo,  were,  ftriflly 
fpeaking,  involuntary.  And  by  an  exprefs  law  among  the 
Athenians,  involuntary  {laughter  was  punilhed  wi:h  banifhment, 
without  liberty  of  returning  till  the  relarions  of  the  deceafed 
were  fatisfied.     Meurjius  de  leg.  Attk'uy  L.  i.  Cap.  i6« 

§  Laws  of  the  Vifigoths,  L.  7.  Tit.  2.  §.  18. 
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above-mentioned.  And  it  is  a  (Irong  indication  of 
the  approach  of  thefe  nations  towards  humanity  and 
politenefs,  that  their  compofitions  for  injuries  done 
to  women  are  generally  double. 

A  s  to  the  perfons  who  were  entitled  to  the  com- 
p.'fition,  it  mud  be  obvious  in  the  firft  place,  that 
he  only  had  right  to  the  compofition  who  was  in- 
jured :  but  if  a  man  was  killed,  every  one  of  his 
relations  was  entitled  to  a  fliare,  becaufe  they  were 
all  fufferero  by  his  death.  Thus,  in  the  Salic  laws  *, 
where  a  man  is  killed,  the  half  of  the  compofition 
belongs  to  his  chikiren ;  the  other  half  to  his  other 
relations,  upon  the  fide  of  the  father  and  mother. 
If  there  be  no  relations  on  the  father's  fide,  the  part 
that  would  belong  to  them,  accrues  to  the  fifk. 
The  like  if  there  be  no  relations  on  the  mother's 
fide.  The  Longobai'ds  had  a  fingular  way  of  think- 
ing in  this  matter.  Female  relations  got  no  part 
of  the  compofition  -,  and  the  reafon  given  is,  that 
they  cannot  aflift  in  profecuting  revenge,  nott  pojfunt 
ipfmn  faydam  levare-\.  But  v^omen  are  capable  of 
receiving  fatisfa6tion  or  atonement  for  a  crime  com- 
mitted acrainfl  their  relation,  and  therefore  are  enti- 
tied  in  juftice  to  fome  Hiare  of  the  compofition. 

Before  entering  upon  a  new  branch,  I  muftlay 
hold  of  the  prefcnt  opportunity,  to  befbow  a  re- 
tle6lion  upon  this  fingular  practice  of  compound- 
ing for  crimes  However  ibange  it  may  appear  to 
us,  it  was  certainly  a  happy  invention.  By  the 
temptation  of  money,  men   were  gradually   accuf- 

*  Tit.  65.  t  L.  I.  T.  9.  §.  18. 
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tomed  to  ftifle  their  refentments.  This  was  a  fine 
preparation  for  transferring  the  power  of  punifhment 
to  the  magiftrate,  which  would  have  been  imprac- 
ticable without  fome  fuch  intermediate  ftep  :  for 
while  individuals  retain  their  privilege  of  avenging 
injuries,  the  pafTion  of  refentment,  fortified  by  uni- 
verfal  pradtice,  is  too  violent  to  be  fubdued  by  the 
force  of  any  government. 

We  are  now  arrived  at  the  lad  and  mofl  fhining 
period  of  the  Criminal  Law.  And  our  prefent  tafk 
is  to  unfold  the  means  by  which  criminal  jurifdic- 
tion,  or  the  right  of  punifliment,  was  transferred 
from  private  hands  to  the  magiilrate.  There,  per- 
haps, never  was  in  government  a  revolution  of 
greater  importance  than  this.  While  criminal  ju- 
rifdi<5lion  is  ingroffed  by  every  individual  for  hi^  own 
behoof,  there  mult  be  an  overbalance  of  power  in 
the  people,  inconfiflent  with  any  liable  adminiftra- 
tion  of  publick  affairs.  The  daily  pradice  of  blood, 
makes  a  nation  fierce  and  untameable,  fo  as  not  to 
be  awed  by  the  power  of  any  government.  A  go- 
vernment, at  the  fame  time,  deftitute  of  the  power 
of  the  fword,  except  in  crim.es  againfl  the  publick, 
which  are  rare,  muft  be  fo  weak,  as  fcarce  to  be  a 
match  for  the  tameft  people :  for  it  cannot  efcape 
obfervation,  that  nothing  tends  more  to  iupport  the 
authority  of  the  magiftrate,  than  his  power  of  cri- 
minal jurifdidion  ;  bccaufe  every  exercife  of  that 
power,  being  publick,  ftrikes  every  eye.  In  a  coun- 
try already  civilized,  the  power  of  making  laws 
may  be  confidered  as  a  greater  truft :  but  in  o.^der 
to  eftabliih  the  authority  of  government,   and  to 
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create  awe  and  fubmifTion  in  the  people,  the  power 
of  making  laws  is  a  mere  fhadow,  without  the 
power  of  the  fword. 

In  the  original  formation  of  focieties,  to  which 
mutual  defence  againft  fome  more  powerful  enemy 
was  the  chief  or  fole  motive,  the  idea  of  a  common 
interefl,  otherv/ife  than  for  defence,  of  a  publick, 
of  a  community,  was  fcarce  underflood.  War,  in- 
deed, requiring  the  llridleft  union  among  individuals, 
introduced  the  notion  of  a  number  of  men  becom- 
ing an  army,  governed  like  a  fingle  perfon,  by  one 

mind,  and  one  council.  But  in  peaceable  times, 
every  man  relied  upon  his  own  prowefs,  or  that  of  his 
clan,  without  having  any  notion  of  a  common  in- 
terefl, of  which  no  figns  appeared.  There  behoved 
indeed,  from  the  beginning,  to  be  fome  fort  of  go- 
vernment ;  but  it  was  fo  Umited,  that  the  magiftrate 
did  not  pretend  to  interpofe  in  private  differences, 
whether  civil  or  criminal.  In  the  infancy  of  fociety, 
the  idea  of  a  publick  is  fo  faint  and  obfcure,  that 
publick  crimes,  where  no  individual  is  hurt,  pafs 
unregarded.  But  when  government,  in  its  natural 
growth,  hath  advanced  to  Ibme  degree  of  maturity, 
the  publick  interefl  is  then  recognized,  and  the  na- 
ture of  a  crime  againfl  the  publick  underflood. 
This  notion  mufl  gain  flrength,  and  become  univer- 
fal,  in  the  courfe  of  a  regular  adminillration,  fpread- 
ing  itfelf  upon  all  affairs  which  have  any  connexion 
with  the  common  interefl.  It  naturally  comes  to 
be  confidered,  that  by  all  atrocious  crimes  the  pub- 
lick is  injured,  and  by  open  rapine  and  violence  the 
peace  of  the  fociety  broke.     This  introduced  a  new 
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regulation,  that  in  compounding  for  grofs  crimes, 
a  fine,  ov  fredum^  fhould  be  paid  to  the  fifk,  over 
and  above  what  the  perfon  injured  was  entirled  to 
claim. 

It  cannot  be  doubted,  that  the  compofitions  for 
crimes  eftablifhed  by  law,  paved  the  way  to  thefe 
improved  notions  of  government.  Compofitions 
were  firft  folicited,  and  afterwards  enforced  by  the 
legiflative  authority.  It  was  now  no  longer  a  no- 
velty for  the  chief  magiftrate  to  interpofe  in  private 
quarrels.  Refentment  was  now  no  longer  allowed 
to  rage,  but  was  brought  under  fome  difcipline  : 
and  this  reformation,  at  the  fame  time,  however 
burdenfome  to  an  individual  during  a  fit  of  pafTion, 
was  agreeable  to  all  in  their  ordinary  date  of  mind. 
The  magiftrate,  having  thus  acquired  fuch  influence 
even  in  private  punifhment,  proceeded  naturally  to 
affume  the  privilege  of  avenging  wrongs  done  to  the 
publick  merely,  where  no  individual  is  hurt.  And 
in  this  manner  was  the  power  of  punifhing  crimes 
againft  the  ftate,  eftablilhed  in  the  chief  magiftrate. 

To  publick  crimes,  in  the  ftrifleft  fenfe,  where 
no  individual  is  hurt,  was  at  firft  this  new-aflumed 
privilege  undoubtedly  confined.  And  accordingly, 
in  the  laws  of  the  Bavarians  *,  we  find  that  the 
goods  of  thofe  who  contrad:  marriage  within  the 
prohibited  degrees,  are  confifcated.  In  the  laws  of 
King  Ina  f,  he  who  fights  in  the  King's  houfe, 
forfeits  all  his  fubftance,  and  his  life  is  to  be  in  the 

*  Tit.  6.  §  I,         f  Lambard'5  Colledion,  Law  6. 
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King's  power.  The  judge,  who  knowingly  doth 
injiiftice,  fhall  lofe  his  hberty,  unlefs  the  King  ad- 
mit him  to  redeem  the  fame  *. 

It  being  once  eflabliflbed,  that  there  is  a  publick, 
that  this  publick  is  a  poHtic  body,  which,  like  a 
real  perfon,  may  fue  and  defend,  and  in  particular 
is  entitled  to  refent  injuries;  it  was  an  eafy  ftep,  as 
hinted  above,  to  interefh  the  publick  even  in  private 
crimes,  by  imagining  every  atrocious  crime  to  be  a 
publick  as  well  as  a  private  injury  ;  and  in  particu- 
lar, that  by  every  open  ad  of  violence,  the  peace 
of  the  publick  or  country  is  broke.  In  the  oldefl 
compofitions  for  crimes  that  are  recorded,  there  is 
not  a  word  of  the  publick  ;  the  whole  is  given  to 
the  private  party.  In  the  Salic  laws,  there  is  a  very 
long  lift  of  crimes,  and  of  their  converfion  in  mo- 
ney, without  any  fine  to  the  publick.  The  fame  in 
the  laws  of  the  Allamanni.  But  in  the  tables  of 
com.pofitions  for  crimes  among  the  Burgundians  and 
Longobards,  fuppofed  to  be  more  recent,  there  is 
constantly  fuperadded  a  fine,  or  fredum^  to  the  King. 
And  in  the  laws  of  King  Canute  f,  "  If  murder 
'«  be  committed  in  a  church,  a  full  compenfation 
"  fhall  be  paid  to  Jesus  Christ,  another  full  com- 
''  penfation  to  the  King,  and  a  third  to  the  relations 
"  of  the  deceafed.'*  1  he  two  fird  compofitions, 
^'^  are  evidently  founded  upon  the  foregoing  fuppo- 
fuion,  that  the  peace  of  the  church,  and  the  King's 
peace,  are  broke  by  the  murder. 

*  Laws  of  William  the  Conqneror,  Wilkin's  Edition,  Law  41. 
•j-  Larnbard's  Collcdion,  Law  2. 
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After  eftabliihing  compofitions  for  crimes, 
which  proved  a  very  lucky  exertion  of  legal  autho- 
rity, the  publick  had  not  hitherto  claimed  any  pri- 
vilege but  what  belonged  to  every  private  peribn, 
"uiz.  that  of  profecuting  its  own  refentment.  But 
this  pra6tice  of  converting  punifhment  into  money, 
a  wife  inftitution  indeed  to  prevent  a  greater  evil, 
was  yet,  in  itfelf,  too  abfurd  to  be  for  ever  fupport- 
ed  againft  enlightened  reafon.  Certain  crimes  came 
to  be  reckoned  too  flagrant  and  atrocious  to  admit 
of  a  pecuniary  convernon  :  and,  perhaps,  the  low- 
nefs  of  the  converfion  contributed  to  this  thought; 
for  comipofitions  e{l:ablirhe<i  in  days  of  poverty,  bore 
no  proportion  to  crimiCs  after  nations  became  rich 
and  powerful.  That  this  was  the  cafe  of  the 
old  Roman  compofitions,  every  one  knows  who  has 
dip'd  into  their  hiftory.  This  evil  required  a  re- 
medy, and  it  was  not  difBcult  to  find  one.  It  had 
long  been  eftabliilied,  that  the  perfon  injured  had 
no  claim  but  for  the  compofition,  hovvcver  difpro- 
portioned  to  the  crime.  Here  then  was  a  fair  op- 
portunity for  the  King,  or  chief  magiftrate,  to  in- 
terpofe,  and  to  decree  an  adequate  punifliment.  The 
firfl  inftances  of  this  kind  had  probably  the  confent 
of  the  perfon  injured  ;  and  it  is  not  difRcuIt  to  per- 
fuade  any  man  of  fpirit,  that  it  is  more  for  his  ho- 
nour, to  fee  his  enemy  condignly  punifhed,  than  to 
put  up  w  ith  a  trifling  compenfation  in  money.  How- 
ever this  be,  the  new  method  of  punifliing  atrocious 
crimes  gained  credit,  became  cuftomary,  and  paft 
into  a  law.  If  a  punifhment  was  inflidted  adequate 
to  the  crime,  there  could  be  no  claim  for  a  compo- 
fition, which  would  be  the  fame  as  paying  a  debt 
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twice.  And  thus,  though  indire6tly,  an  end  was 
put  to  the  right  of  private  punifhment  in  aU  mat- 
ters of  importance, 

Theft  is  a  crime,  which,  more  than  any  other 
private  crime,  affected  the  publick,  after  the  fecu- 
rity  of  property  came  to  be  a  capital  objedl ;  and 
therefore  theft  afforded  probably  the  firft  inftances 
of  this  new  kind  of  punifhment.  It  was  enadled 
in  England,  That  a  thief,  after  repeated  a61:s,  fhall 
have  his  hand  or  foot  cut  off*.  Among  the  Lon- 
gobards,  die  third  adl  of  theft  was  punifhed  with 
death  -f ,  By  the  Salic  laws,  theft  was  punifhed 
with  death,  if  proved  by  kven  or  five  credible  wit- 
neffes  J.  And  that  the  firfl  inflances  of  this  new 
punifhment  had  the  confent  of  the  perfon  injured, 
is  made  probable  from  the  fame  Salic  laws,  in  which 
murder  was  punifhed  with  death,  and  no  compofi- 
tion  admitted,  without  confent  of  the  friends  of  the 
deceafed  §. 

A  Power  to  punlfh  all  atrocious  crimes,  though 
of  a  private  nature,  was  a  valuable  acquifition  to 
the  publick.  This  acquifition  was  fupported  by  the 
common  fenfe  of  mankind,  which,  as  obferved  in 
the  beginning  of  this  difcourfe,  entitles  even  thofe 
to  inflid  punifhment  who  are  not  injured  by  the 
crime  •,  and  if  fuch  privilege  belong  to  private  per- 
fons,  there  could  be  no  doubt  that  the  magiflratc 
was  peculiarly  privileged.  Here,  by  the  way,  may 
te  remarked,  a  fliiking  inftance  of  the  aptitude  of 

*  Laws  of  King  Ina,  Lambard's  Colledion,  Law  i8. 

f  L.  I.  Tit.  25.  §  6y,         X  Tit.  70,  §  7.         §  Tit.  70.  §  ^. 
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man  for  fociety.  By  engrofTing  t'le  right  of  punifh- 
ing,  Government  has  reached  a  high  degree  towards 
perfedion.  But  did  nature  di6tate  that  none  have 
right  to  punilh  but  thofe  who  are  injured,  govern- 
ment mufl:  for  ever  have  remained  in  its  infantine 
(late  :  for,  upon  that  fuppofition,  I  can  difcover  no 
means  fufficient  to  fubdue  human  nature,  and  to 
contradict  it  fo  far,  as  to  confine  to  the  magiflrate 
the  power  of  difpenfing  punifhments. 

The  magiftrates  power  of  criminal  jurifdi6lion 
being  thus  far  advanced,  was  carried  its  full  length 
without  meeting  any  longer  with  the  flighted  ob- 
flrudion.  Compolitions  for  crimes  were  prohibited, 
or  wore  out  of  pra6lice  ;  and  the  people  were  taught 
a  falutary  dodlrine,  that  it  is  inconflftent  with  good 
government  to  fuffer  individuals  to  exert  their  re- 
fentment,  otherwife  than  by  applying  to  the  crimi- 
nal judge,  who,  after  trying  the  crime,  direds  an 
adequate  punifhment  to  be  inflided  by  an  officer  ap- 
pointed for  that  purpofe  ;  admitting  no  other  grati- 
fication to  the  perfon  injured,  but  to  fee  the  fentence 
put  in  execution,  if  he  be  pleafed  to  indulge  his  re- 
fentment  fo  far. 

Bur  as  this  fignal  revolution  in  the  criminal  law 
behoved  to  be  galling  to  individuals,  unaccuftomed 
to  reftrain  their  paflions  *,  all  meafures  were  taken 

to 

*  For  fome  time  after  this  revolution  was  compleated,  we 
find,  among  jnoft  European  nations,  certain  crimes  prevailing, 
one  after  anoiher,  in  a  regular  fjcceffion.  Two  centuiies  ago, 
affaiunation  was  the  crime  in  fafhion.    it  wore  ou:  by  degrees, 

and 
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to  make  the  yoke  eafy,  by  dire6ling  fuch  a  punilli- 
ment  as  tended  the  mod  to  gratify  the  perfon  in- 
jured. 

and  made  way  for  a  more  covered,  but  more  deteftable  method 
of  deftriiiflion,  and  that  is  poifon.     This   horrid  crime  was  ex- 
tremely common,  in  France  and   Italy  chiefly,  almoft  within  a 
century.     It  vanifhed  imperceptibly,  and  was  fucceeded  by  a 
lefb  difhonourable  method  of  exercifing  revenge,  'viz.  duelling. 
This  curious  fucceflion,  is  too  regular  to  have  been  the  child  of 
accident.     It  muft  have  had  a  regular  caufe  ;  and  this  caufe,  I 
imagine,  may  be  gathered  from  the  hiftory  now  given  of  the 
criminal  law.    We  may  readily  believe,  that  the  right  of  punifli- 
ment  wrefted  from  individual?,  and  transferred  to  the  magittrate, 
was  at  firft  fubmltted  to  with  the  utmoft  reloftance.  Refentment 
IS  a  pafTion  too  fierce  to  be  fubdued  till  man  be  firfl  humanized 
and  foftened  in  a  long  courfe  of  difcipline,  under  the  awe  and 
dread  of  a  government  firmly  eftablifiied.     For  many  centuries 
after  the  power  of  the   fword  was  afTumed  by  the  magiftrate, 
individuals,  prone  to  avenge  their  own  wrongs,  were  inceiiantJy 
breaking  out  into  open  violence,  murder  not  excepted.    But  the 
authority  of  law,  gathering  flrength  daily,  became  too  mighty 
for  revenge  executed  in  this  bold  manner ;  and  open  violence, 
through  the  terror  of  punifhment,    being  reprefTed,    confned 
men  to  more  caudous  methods,  and  introduced  aiTafiination  in 
place  of  murder  committed  openly.     But  as  afTaffination  is  fel- 
dom  pradlicable  without  accomplices  or  emifTaries,  of  abandon- 
ed morals,  experience  fhewed  that  this  crime  is  never  long  con- 
cealed ;  and  the  fear  of  detection  prevailed  at  laft  over  the  fpi- 
rit  of  revenge  gratified  in  this  hazardous  manner.     More  fecret 
methods  of  gratiiication   were  now  ftudied,     Aflaffinaiion  re- 
prefTed made  way  for  poifoning,  the  moll  dangerous  peft  that 
ever  invaded  fociety,  if,  ss  believed,  poifon  can   be   conveyed 
in  a  letter,  or  by  other  latent  means  that  cannot  be  traced. 
Here  legal  authority  was  at  a  fland  ;  for  how  can  a  criminal  be 
reached  who  is  unknown  ?  But  nature  happily  interpofed,  and 
afforded  a  remedy  when  law  could  not.   The  gratification  which 
poifoning  affords,  muft  be  extremely  flight,  when  the  offender 
is  not  made  fenfible  from  what  quarter  the  punifliment  comes, 
nor  for  what  caufi  it  is  infiided.     Repeated  experience  fliowed 
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jured.  Whether  this  was  done  in  a  political  view,  or 
through  the  dill  fubfifting  influence  of  the  r.ght  of 
private  revenge,  is  not  material.  But  the  fa6l  is 
curious,  and  merits  attention  ;  becaufe  it  unfolds  the 
reafon  of  that  variation  of  punifhment  for  the  fame 
crime,  which  is  remarkable  in  different  ages.  With 
refpecSt  to  theft,  the  punifhment  among  the  Bavarians 
was  increafed  to  a  nine-fold  reflitution,  calculated  en- 
tirely to  fatisfy  the  perfon  injured,  before  they  thought 
of  a  corporal  punifhment  *.  The  next  flep  was  de- 
membration, by  cutting  off  the  hand  or  foot  •,  but  this 
only  after  repeated  a6ls  f .  Among  the  Longobards, 
it  required  a  third  a6l  of  theft,  before  a  capital  punifh- 
ment could  be  inflided  J.  And  at  lafl  theft  was  to 
be  puniflied  with  death  in  all  cafes,  if  clearly  proved  jj. 
By  this  time,  it  would  appear,  the  interefl  of  the 
publick,  with  refpeft  to  punifliment,  had  prevailed 

the  emptinefs  of  this  method  of  avenging  injuries ;  a  method 
which  plunges  a  man  in  guilt,  without  procuring  him  ar.y  gra- 
tification. This  horr'd  prd(5lice,  accordingly,  hsd  not  a  long 
courfe.  Confcience  and  humanity  exerted  their  lawful  autho- 
rity, and  put  an  end  to  it.  Such,  in  many  inftance?,  is  the 
courfe  of  providence.  It  exerts  benevolent  wifdom  in  fuch  a 
manner  as  to  bring  good  out  of  ev:l.  The  crime  of  poifoning 
is  fcarce  within  the  reach  of  the  magillrate  :  but  a  remedy  i^ 
provided  in  the  very  nature  of  it?  caufe  ;  for,  as  obferved,  re- 
venge is  never  gratified,  unlefs  it  be  made  known  to  the  offender 
that  he  is  punilhed  by  the  perfon  injured.  To  finifh  my  reflec- 
tions upon  this  fubjeft,  duelling,  which  came  in  the  lafl  place, 
was  fupported  by  a  notion  of  honour  ;  and  the  Hill  fubfifting 
propenfity  to  revenge  blinded  men  fo  much,  as  to  make  them 
fee  but  obfcurely,  that  the  practice  is  inconfillent  with  confci- 
ence and  humanity. 

*  Tit.  8.  §  I.  t  Laws  of  King  Ina,  Lambard,  L.  i8. 

I  L.  I.  Tit.  25.  §  6y.  li  Salic  Laws,  Tit.  70.  §  7. 

over 
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over  private  interefl  -,  or  at  lead  had  become  weighty 
enough  to  dire61:  a  punifhment  that  Ihould  anfwer 
the  purpofe  of  terror,  as  well  as  of  private  refent- 
ment.  There  is  one  curious  fad  relating  to  the  pu- 
nifhment of  thtft,  which  I  muft  not  overlook.  By 
the  Laws  of  the  Twelve  Tables,  borrowed  from 
Greece,  theft  v/as  puniflied  with  death  in  a  flave, 
and  with  flavery  in  a  free  man.  But  this  law,  be- 
ing not  agreeable  either  to  the  manners  or  notions 
of  the  Roman  people,  was  afterwards  mitigated,  by 
converting  the  punifhment  into  a  pecuniary  compo- 
fition  ;  fubje6ting  the  fur  turn  mamfejlum  to  a  four- 
fold reftitutlon,  and  the  fur  turn  nee  manfeflum^  to 
the  reftitution  of  double.  The  punifhment  of  theft, 
eftablifhed  by  the  law  of  the  Twelve  Tables,  might 
fuit  fome  of  the  civilized  dates  in  Greece,  who  had 
acquired  the  notion  of  a  publick,  and  of  the  interefl 
which  a  publick  has  to  punifli  crimes  in  terror  em. 
But  the  law  was  unfuitable  to  the  notions  of  a  rude 
people,  fuch  as  the  Romans  were  in  thofe  days, 
who  of  puniUiment  underftood  no  other  end  but 
the  gratification  of  private  refentment.  Nor  do  I 
find  in  any  period  of  the  Roman  hiflory,  that  theft 
was  confidered  as  a  crime  againft  the  publick,  to 
admit  of  a  punifliment  in  terrorera.  Towards  fuch 
improvement  there  never  was  a  flep  taken  but  one, 
which  was  not  only  late,  but  extremely  flight,  viz. 
that  a  thief  might  be  condemned  to  an  arbitrary 
punifhment,  if  the  party  injured  chofe  to  infifl  for 
it  *.  I  make  another  remark,  that  fo  long  as  the 
gratification  of  the  profecutor  was  the  principal  aim 

*  1.  ult.  de  Furtls. 
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in  punifhing  theft,  the  value  of  the  flolen  goods 
was  conftantly  confidered  as  a  preferable  claim  *, 
for  unlefs  the  profecutor  obtain  reftitution  of  his 
goods  or  their  value,  there  can  be  no  fufficient  gra- 
tification. But  after  the  intereft  of  the  publick 
came  chiefly  to  be  confidered  in  puniihing  theft,  the 
proiccutor's  claim  of  reftitution  was  little  regarded, 
of  which  our  a6t  26.  p.  1661.  is  clear  evidence; 
witnefs  alfo  the  law  of  Saxony,  by  which  if  a  thief 
fufter  death,  his  heir  is  not  bound  to  reftore  the 
flolen  goods  f. 

For  the  fame  reafon,  a  falfe  witnefs  is  now  pu- 
nifhed  capitally  in  Scotland,  though  not  fo  of  old* 
By  the  Roman  Law ;]:,  and  alfo  by  our  common 
law  11  the  punifhment  of  falfhood  is  not  capital, 
which  is  alfo  clear  from  adl  80.  p.  1540.  and  a6fc 
22.  p.  155 1.  Yet  our  fupreme  criminal  court  has, 
for  more  than  a  century,  afTumed  the  power  of  pu- 
nifhing this  crime  capitally,  as  well  as  that  of  bear- 
ing falfe  witnefs,  though  warranted  by  no  ftatute. 
The  notions  of  a  publick,  and  of  a  publick  inte- 
reft,  are  brought  to  perfedion  ;  and  the  intereft  of 
the  publick  to  be  fevere  upon  a  crime  which  is  fo 
prejudicial  to  fociety,  hath,  we  fee,  in  thefe  inftances, 
prevailed  over  even  the  ftrid  rules  of  the  criminal 

law  5. 

Upon 

*  Jadicia  Civitatis  Lundonise,  Wilkin^  p.  65.  f  Carp- 

zovius,  part  4.  conft.  32.  def,  23.  t  1.  i    §  ult.  de  kg. 

Cornel,  de  fals.  j|  Reg.  Maj.  L.  4.  Cap.  13,  Stat. 

Alexr.  II.  Cap.  19, 

§  Durum  eft,  torqoere  leges,  ad  hoc,  ut  torqueant  homines, 
Non  placet  igitur  extendi  leges  paenales,  mulro  Hjlnus  capicales, 

ad 
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Upom   this  head,  a  remark  occurs  which  will  be 
found  to  hold  univerfally.     It  regards  a  material 
point,    that  of  adjuftirig   punifhments  to  crimes, 
when  criminal  jurifdi6tion  is  totally  ingrofTed  by  the 
publick.     After  this  revolution  in  government,  we 
find  the  firft  punifhments  extremely  moderate  ;    not 
only  for  the  reafon  above  given,  that  they  are  di- 
re61:ed  chiefly  to  gratify  the  perfons  injured,  but  for 
a  feparate  reafon.     Though  the  power  of  the  fword 
adds  great  authority  to  a  government,  yet  this  efFe6t 
is  far  from  being  inftantaneous  -,  and  till  authority 
be  fufficiently  eftablifhed,  great  feverities  are  beyond 
the  flrength  of  a  legifiature.     But  after  publick  au- 
thority is  firmly  rooted  in  the  minds  of  the  people, 
punifhments  more  rigorous  may  be  ventured  upon, 
which  are  rendered  necefTary  by  the  yet  indifciplined 
temper  of  the  people.     At  laft,  when  a  people  have 
become  altogether  tame  and  fubmiiTive,    under  a 
long  and  fteady  adminiftration,  punifhments  being 
lefs  and  lefs  neceflary,  are  generally  mild,  and  ought 
always  to  be  fo  *. 

Another 

ad  deli^la  nova.  Quod  fi  crimen  vetus  fuerit,  ea  legibus  no- 
tum,  fed  profecutio  ejus  incidat  in  cafam  novum,  a  legibus  non 
provifum  ;  omnino  recedatur  a  placitis  juris,  potius  quam  de- 
lidta  maneant  impunita.  Bacon  de  augmenth  fcientiarum^  L.  8. 
Cap,  3.  aphor.  1 3.  By  the  law  of  Egypt,  perjury  was  capital:  for 
it  was  faid  to  involve  the  ivvo  greateft  crimes,  'vlz,  impiety  to 
the  gods,  and  violation  of  faith  and  truth  to  man.  Diodorus 
Siculus,  Book  I.  Ch.  6.  This,  and  many  other  laws  of  the  an- 
tient  Egypiiaas  (how,  that  publick  police  was  carried  to  a  con- 
liderable  degree  of  perfection  in  that  celebrated  country. 

*  We  difcover  a   fimilar   progrefs  in  the  civil  law  of  this 
country.     Some  ages  ago,  before  the  feiocity  of  the  inhabi- 

3  tants 


C  R  I  M  I  N  A  L      L  A  W.  47 

Another  remark  occurs,  conne6ted  with  the 
former,  that  to  preferve  a  flrifb  proportion  betwixt 
a  crime  and  its  punifhment,  is  not  the  only  or  chief 
view  of  a  wife  legiflature.  The  purpofes  of  human 
punilhments  are,  firft,  to  add  weight  to  thofe  which 
nature  has  provided,  and  next  to  enforce  municipal 
regulations  intended  for  the  good  of  fociety.  In 
this  view,  a  crime,  however  heinous,  ought  to  be 
little  regarded,  if  it  have  no  bad  effed  in  fociety. 
On  the  other  hand,  a  crime,  however  flight,  ought 
to  be  feverely  punifhed,  if  it  tend  greatly  to  difturb 
the  peace  of  fociety.  A  difpute  about  the  fuccefTion 
to  a  crown,  feldom  ends  without  a  civil  war,  in 
which  the  party  vanquiflied,  however  zealous  for 
right,  and  for  the  good  of  their  country,  mull:  be 

tants  of  this  part  of  the  ifland  was  fubdued,  the  utmoft  feverlty 
of  the   civil  law  was   neceflary,  to  reftrain  individuals   from 
plundering  each  other.     Thus  the  man  who  intermeddled  irre- 
gularly with  the  moveables  of  a  perfon  deceafed,  was  fubjefled 
lo  all  the  debts   of   the  deceafed  without  limitation.      This 
makes   a   branch  of  the  law  of  Scotland,  known  by  the  name 
of  Vitious  Intromijfion  ;  and  fo  rigidly  was  this  regulation  ap- 
plied in  our  courts  of  law,  that  the  moll  trifling  moveable  ab- 
ftradled  malafde,  fubjefted  the  intermedler  to  the  foregoing 
confequences,  which  proved,  in  many  inftances,  a  mofl  rigor- 
ous punifhment.     But  this  feverity  was  necefTary,  in  order  to 
fubdue  the  undifciplined  nature  of  our  people.     It  is  extremely 
remarkable,  that  in  proportion  to  our  improvement   in  man- 
ners, this  regulation  has  been  gradually  foftned,  and  applied 
by  our  fovereign  court  with   a  fparing  band.     It   is   at  prefent 
fo  little  in  repute,  that  the  vitioas  intromiiTion  mufl  be  extreme- 
ly grofs  which  provokes  the  judges  to  give  way  to  the  law  in 
its   ucmoll  extent  ;  and  it  feldom  happens,  that  vitious  intro- 
njiffion  is  attended  with  any  confequence  beyond  reparation,  and 
coHi  of  fuic. 

con- 
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confidered  as  guilty  of  treafon  againft  their  lawful 
fovereign ;  and  to  prevent  the  ruine  of  civil  war,  it 
becomes  neceflary  that  fuch  treafon  be  attended  with 
the  fevered  piinifhment,  without  regarding,  that 
the  guilt  of  thofe  who  futfer  arofe  from  bad  fuccefs 
merely.  Hence,  in  regulating  the  punifhment  of 
crimes,  two  circumftances  ought  to  weigh,  viz.  the 
immorality  of  the  adion,  and  its  bad  tendency,  of 
which  the  latter  appears  to  be  the  capital  circumftance  j 
for  this  evident  reafon,  that  the  peace  of  fociety  is 
an  objed  of  much  greater  importance,  than  the 
peace,  or  even  life,  of  many  individuals. 

One  great  advantage,  among  many,    of  tranf- 
ferring  to  the  magiftrate  the  power  of  punifhment^ 
is,  that  revenge  thereby  is  kept  within  the  ftrideft 
bounds,  and  confined  to  its  proper  objeds.     The 
criminal  law  appears  to  have  been  brought  to  per- 
fe6tion  among  the  antient  Egyptians.     It  was  a  re- 
gulation among  them,  that  a  woman  with  child 
could  not  be  put  to  death  till  Ihe  was  delivered. 
And  our  author  Diodorus  Siculus  *  obferves.    That 
this  law  was  received  by  many  of  the  Grecian  dates, 
deeming  it  iinjuft,  that  the  innocent  fhould  fuffer 
with  the  guilty  ;  and  that  a  child,  common  to  father 
and  mother,  (hould  lofe  its  life  for  the  crime  of  the 
mother.     The  power  of  puniihment  muft  have  long 
been  the  privilege  of  the  magiftrate,  before  a  law 
fo  moderate  and  fo  impartial  could  take  place.    We 
find  no  fimilar  inftances  while  punifhment  was  in 
the  hands  of  individuals  ;  for  a  good  reafon,  that 

*  Book  I.  Ch.  6. 

fu^b 
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uch  regulations  are  incompatible  with  the  partiality 
of  man,  and  the  inflammable  nature  of  refentment. 
But  this  is  not  the  only  inftance  of  the  wifdom  and 
moderation  of  the  criminal  law  now  mentioned. 
Capital  punifhments  are  avoided  as  much  as  poflible  ; 
and  in  their  place  punifhments  are  chofen,  which, 
equally  with  death,  reftrain  the  delinquent  from  com- 
niiting  the  like  crime  a  fecond  time.  In  a  word,  the 
antient  Egyptian  punifhments  have  the  following 
peculiar  character,  that  they  effedually  anfwer  their 
end,  with  lefs  harfhnefs  and  feverity,  than  is  found 
in  the  laws  of  any  other  nation  antient  or  modern. 
Thus  thofe  who  revealed  the  fecrets  of  the  army  to 
the  enemy,  had  their  tongues  cut  out.  Thofe  who 
coined  falfe  money,  or  contrived  falfe  weights,  or 
forged  deeds,  or  razed  publick  records,  were  con- 
demned to  lofe  both  hands.  In  like  manner,  he 
that  committed  a  rape  upon  a  free  woman,  was  de- 
prived of  his  privy  members  ;  and  a  woman  com- 
mitting adultery,  was  punifhed  with  the  lofs  of  her 
nofe,  that  VaQ  might  not  again  allure  men  to  wan- 
tonnefs  *. 

I  have 

*  We  have  an  inflance  in  this  law  of  flill  greater  refine- 
ment. The  criminal  law  of  other  civilized  nations  has  not, 
in  any  irftance,  a  farther  aim  than  to  prevent  injury  2r;d  mif- 
ch?ef.  Egypt  is  the  only  country  we  read  of,  where  ir.divi- 
duals  were  laid  under  the  obl'gation  to  aid  the  dirtrefied,  under 
a  penal  fanclion.  In  the  table  of  laws  recorded  by  the  above 
mentioned  author,  we  read  the  following  pafTage.  "  If  a  man 
*'  be  violently  afTaulted,  and  in  hazard  of  death,  it  is  the  duty 
*'  of  every  by-ftander  to  attempt  a  refcue ;  and  if  it  be  proved 
*'  againft  fuch  a  man,  that  he  wss  fufficiently  able  to  prevent 
**  the   murder,  his   negledt  or  forbearance  is  to  be  punifhed 

E  *'  with 
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I  have  one  thing  further  to  add  upon  publick  pu- 
nlfhment.  Though  all  civilized  nations  have  agreed  to 
forbid  private  revenge,  and  to  truft  punifhment,  whe- 
ther of  publick  or  private  crimes,  in  the  hands  of  dif- 

interefted 

*'  with  death."  It  is  altogether  concordant  with  the  refined 
fpirit  of  the  other  laws  mentioned  by  our  author,  that  reliev- 
ing the  diftreffed  (hould  be  made  the  duty  of  every  individual ; 
but  to  puni(h  with  death  an  ad  of  omiflion,  or  a  negledl  of 
any  duty,  far  more  the  negled  of  a  duty  fo  refined,  muft  arife 
from  the  moft  exalted  notions  o*"  morality.  Government  muft 
have  arrived  at  great  perfedion,  before  fuch  a  regulation  could 
be  admitted.  None  of  the  prefent  European  nations  are  even 
at  prefent  fo  far  refined  as  to  admit  of  fuch  a  law.  There 
muil  be  fome  cauie,  natural  or  artificial,  for  fuch  early  perfec- 
tion of  the  criminal  law  in  Egypt ;  and  as  the  fubjedt  is  of  im- 
portance, in  tracing  the  hiftory  of  mankind,  I  cannot  refill  the 
prefent  opportunity  of  attempting  to  inveftigate  this  caufe. 

Hunting  and  fiihing,  in  order  for  fuftenance,  were  the 
original  occupation;  of  man.  The  (hepherd  life  fucceeded  ; 
and  the  next  ftage  was  that  of  agriculture.  Thefe  progreflive 
changes,  in  the  order  now  mentioned,  may  be  traced  in  all 
nation?,  fo  far  as  we  have  any  remains  of  their  original  hidory. 
The  life  of  a  fiiher  or  hunter  is  averfe  to  fociety,  except  among 
the  members  of  fingle  families.  The  fhepherd  life  promotes 
larger  facieties,  if  that  can  bs  called  a  fociety,  which  hath 
fcarce  any  other  than  a  local  connexion.  But  the  true  fpirit 
of  fociety,  which  confifts  in  mutual  benefits,  and  in  making 
the  indulky  of  individuals  profitable  to  others  as  well  as  to 
themfelves,  was  not  known  till  agriculture  was  invented. 
Agriculture  requires  the  aid  of  many  other  arts.  The  carpen- 
ter, the  blackfmith,  the  mafon,  and  other  artificers,  contribute 
to  it.  This  circumftance  conne»rvS  individuals  in  an  inti- 
mate fociety  of  mutual  fupport,  which  again  compadts  them 
within  a  narrow  fpace.  Now  in  the  firil  ftate  of  man,  'viz* 
that  of  hunting  and  fiOiing,  there  obvioufly  is  no  place  for  go- 
vernment, except  that  which  is  exercifed  by  the  heads  of  fami- 
lies over  children  and  domefticks.      The  Ihepherd  life,    in 

which 
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intereiled  judges ;  yet  they  differ  ^s  to  the  perfons  who 
are  allowed  to  profecute  before  thefe  judges.  In 
Rome,  where  they  had  no  calumniator  publicusy  na 
advocate  or  attorney  general,  every  one  was  allowed 

to 

which  focieties  are  formed,  by  the  conjunftion  of  families  for 
mutual  defence,  requires  fome  fort  of  government;  flight  in- 
deed in  proportion  to  the  flightnefs  of  the  mutual  connedion. 
But  it  was  agriculture  which  firlt  produced  a  regular  fyftem  of 
government.  The  intimate  union  among  a  multitude  of  in- 
dividuals, occaiioned  by  agriculture,  difcovered  a  number  of 
focial  duties,  formerly  unknown.  Thefe  behoved  to  be  afcer- 
tained  by  laws,  the  obfervance  of  which  mull  be  enforced  by 
punifliment.  Such  operations  cannot  be  carried  on,  otherwife 
than  by  lodging  power  in  one  or  more  perfons,  to  dire<5l  the 
refolutions,  and  apply  the  force  of  the  whole  fociety.  In 
ihort,  it  may  be  laid  down  as  an  univerfal  maxim,  that  in 
every  fociety,  the  advances  of  government  towards  perfeftion, 
are  ftriflly  proportioned  to  the  advances  of  the  fociety  towards 
intimacy  of  union. 

When  we  apply  thefe  refleftions  to  the  prefent  fubjedl,  we 
find  that  the  condition  of  the  land  of  Egypt  makes  hufbandry 
of  abfolute  receffity  ;  becaufe  in  that  country,  without  hufban- 
dry, there  are  no  means  of  fubfiftence.  All  the  foil,  except 
what  is  yearly  covered  with  the  river  when  it  overflows,  being 
a  barren  fand  unfit  for  habitation,  the  people  are  confined  to 
the  low  grounds  adjacent  to  the  river.  The  fandy  grounds 
produce  little  or  no  grafs  ;  and  however  fit  for  paflare  the  low 
grounds  may  be  during  the  bulk  of  the  year,  the  inhabitants, 
without  agriculture,  would  be  deftitute  of  all  means  to  preferve 
their  cattle  alive  during  the  inundation.  The  Egyptians  mull 
therefore,  from  the  beginning,  have  depended  upon  hufbandry 
for  their  fubfiftence ;  and  the  foil,  by  the  yearly  inundations, 
being  rendered  extremely  fertile,  the  great  plenty  of  provifions 
produced  by  the  llighteft  culture,  could  not  fail  to  multiply 
the  people  exceedingly.  But  this  people  lived  in  a  ftill  more 
compaft  ftate,  than  is  neceffary  for  the  profecuticn  of  hufnan- 
dry  in  other  countries  ;   becaufe  their  cultivated   lands   were 
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to  profecute  crimes  which  have  a  pubHck  bad  ten- 
dency, and  for  that  realbn  are  termed  PtihUck  Crimes. 
This  was  a  very  faulty  inftitution  -,  becaufe  fuch  a 
privilege  given  to  individuals,  could  not  fail  to  be 
frequently  made  the  mftrument  of  venting  private 
ill-will  and  revenge.  The  oath  of  calumny,  which 
was  the  firft  check  thought  of,  was  far  from  re- 
narrow  in  proportion  to  their  fertility.  Individuals,  thus  ccl- 
lecled  within  very  narrow  bounds,  could  not  fabfift  a  moment 
without  a  regular  government.  The  necefiity,  after  every  in- 
undation, of  adjufting  marches  by  geometry,  naturally  pro- 
dudlive  of  difputes,  muft  alone  have  early  taught  the  inhabi- 
tants of  this  wonderful  country,  the  neceffity  of  due  iubmifTion 
to  le.al  authority.  Joining  all  thefe  circumftances,  we  may 
afiuredly  conclude,  that,  in  Egypt,  government  was  coeval 
with  the  peopling  of  the  count-y  ;  and  this,  perhaps,  is  the 
fingle  inftance  of  the  kind.  Government,  theiefore,  muft  hav3 
long  fubfifted  among  the  Egyptians  in  an  advanced  flate;  and 
for  that  reafon  it  ceafes  to  be  a  wonder,  that  their  laws  were 
brought  to  perfedlion  more  early  than  thofe  of  any  other 
people. 

This,  at  the  fame  time,  accounts  for  the  pradlice  of  hiero- 
glyphics, peculiar  to  this  country.  In  the  adminiftration  of 
publick  affairs,  writing  is,  in  a  great  mea<ure,  necelTary.  The 
Egyptian  government  had  made  vigorous  advances  toward 
perfediion  before  writing  was  invented.  A  condition  fo  fingu- 
lar,  behoved  to  make  a  flrong  demand  for  fome  method  to 
publifh  laws,  and  to  preferve  them  in  memory.  This  produced 
hieroglyphical  writing,  if  the  emblems  made  ufe  of  to  exprefs 
idea?,  can  be  called  fo. 

N.  B.  Publick  police  appears,  in  antient  ^gypt,  to  have 
been  carried  to  an  eminent  degree  of  perfection  in  other  arti- 
cles, as  well  as  in  that  of  law.  We  have  the  authority  of 
Ariiloile,  Pclit.  L.  3.  Ch,  15.  and  of  Herodote,  L.  2.  for  fay- 
ing, That  in  Egypt  the  art  of  phyiick  was  diflribated  into 
feveral  dil^ind  parts,  that  every  phyfician  employed  himfelf 
wholely  in  the  cure  of  a  fingle  difeafe,  and  that  by  this  means 
the  art  was  brought  to  great  perfedion. 
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draining  this  evil.  It  grew  to  fuch  a  height,  that 
the  Romans  were  obliged  to  impofe  another  check 
upon  criminal  profecutors,  indeed  of  the  fevereft 
kind,  which  fhall  be  eiven  in  ^  oet's  words  *.  "  Ne 
utem  temere  quis  per  accufationem  in  slieni  ca- 
pitis difrrimen  irruent,  neve  impunita  eflet  in  crl- 
minalibus  mentiendi  atque  calumniandi  licenda, 
locoju:  isjurandi  calumnise  adinventa  fuit  in  crimen 
fubfcriptio,  cujus  vinculo  cavet  qtiifque  q-.^od 
crimen  objedturus  fit.  et  in  ejus  accufatione  ulque 
ad  fenrentiam  perfeveratums,  dato  eum  in  finem 
fidejufTore  •,  fimulque  ad  talionem  feu  fim'litu- 
dinem  fupplicii  Mt  obftringet,  fi  in  probutione 
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"  defeciffe  &  calumiiiacus  efle  deprehenllis  fuerit." 
Had  the  Roman  law  continued  to  fiourifli  any  con- 
fjderable  time  after  this  regulation,  we  may  be  pretty 
certain  it  muft  have  been  altered  It  was  indeed  a 
compleat  bar  to  falfe  acculatics  ♦,  being,  in  effect, 
a  prohibition  of  profecutii^^ns  at  the  inllance  of  pri- 
vate perfons  :  for  what  man  will  venture  his  life  and 
fortune,  in  bringing  to  punifnment  a  criminal  who 
hath  done  him  no  injury,  however  b^ne  cial  it  m  ly 
be  to  the  (late,  to  have  the  criminal  deftroyed  ? 
This  would  be  an  exertion  of  publick  fpirit,  fcarce 
to  be  exped:ed  among  the  moll  virtuous  peop  e,  not 
to  talk  of  times  of  univerfal  corruption  and  depra- 
vity. 

In  modern  governments,  a  better  method  is  in- 
vented. The  privilege  of  profecuting  publick  crimes 
belongs  to  the  chief  magiLlra:e.  The  King's  Ad- 
vocate  in    Scotland    is,  by  his  o^ice,    calu,'imalcr 

*  Titi  de  accurauonibus  &  infcriptioni'ou?,  §  13. 
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fuhlictis  •,  and  there  is  delegated  to  him  from  the 
crown,  the  privilege  of  profecuting  publick  crimes, 
when  he  judges  fuch  profecution  to  be  for  the  inte- 
reft  of  the  pubHck.  In  England,  perfonal  liberty 
has,  from  the  beginning,  been  more  facred  than  in 
Scotland  ;  and  to  prevent  the  oppreffion  of  criminal 
profccutions,  there  is  in  England  a  regulation  much 
more  effedtual  than  that  now  mentioned.  No  cri- 
minal trial  for  a  capital  crime  can  proceed  in  name 
of  the  Crown,  till  the  matter  be  examined  by  the 
Grand  Jury  of  the  county,  and  till  they  give  au- 
thority for  the  profecution. 

With   refpecl  to  private  crimes,  where  indivi- 
duals are  hurt  in  their  perfons,  goods,  or  chara6i:er, 
the  publick,  and  perfon  injured,  have  each  of  them 
feparately  an  interefl.     The  King's  Advocate  may 
profecute  fuch  crimes  alone,  fo  far  as  the  pubUck  is 
concerned  in  the  punifhment.     The  private  party 
again  is  interefted  to  obtain  reparation  for  the  wrong 
done  him.     Even  where  this  is  the  end  of  the  pro- 
fecution, our  forms  require  the  concurrence  of  the 
King's  Advocate,  as  a  check  upon  the  profecutor, 
whofe  refentment  otherwife  may  carry  him  beyond 
proper  bounds.       But   this   concurrence   muft  be 
granted,  unlefs  the  Advocate  will  take  upon  him  to 
Ihow,  that  there  is  no  foundation  for  the  profecu- 
tion •,    for  the  Advocate,  by  with-holding  his  con- 
fent,  cannot  bar  the  private  party  from  the  repara- 
tion due  him  by  law,  more  than  the  private  party, 
by  with-holding  his  confent,  can  bar  the  Advocate 
from  exafling  that  reparation  or  punifhment  which 
is  a  debt  due  to  the  publick. 

The 
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The  interpofition  of  the  fovereign  authority,  to 
puniQi  crimes  more  feverely  than  by  a  comporition, 
was  at  firft,  we  may  believe,  not  common  ;  nor  to 
be  obtained  at  any  rate,  unlefs  where  the  atrocity  of 
the  crime  called  aloud  for  an  extraordinary  punifli- 
ment.  But  it  happened  in  this,  as  in  all  fimilar 
cafes,  where  novelty  wears  off  by  reiteration  of  acls, 
that  what  at  firft  is  an  extraordinary  remedy,  comes 
in  time  as  a  common  pradice,  to  be  reckoned  a 
branch  of  the  common  law.  During  the  infancy, 
however,  of  this  pra6tice.  there  being  no  rule  efta- 
bliihed  for  the  King's  interpofition,  it  was  under- 
ftood  to  be  a  branch  of  his  prerogative,  to  interpofe 
or  not  at  his  pleafure  ;  and  to  diredl  an  extraordinary 
punilhment,  or  to  leave  the  crime  to  the  compoli- 
tion  of  the  common  law.  It  muft  be  evident,  that 
this  prerogative  couLd  not  regularly  fubfift  after  cri- 
minal jurifdi6lion  was  totally  engrofled  by  the  pub- 
lick,  and  a  criminal  was  regularly  condemned  by 
the  folemn  fentence  of  a  judge.  But  our  fore- 
fathers were  not  fo  clear- fighted.  The  prerogative 
now  mentioned,  was  mifapprehended  for  a  power 
of  pardoning  even  after  fentence  ;  and  the  refem- 
blance  of  the  cafes  made  way  for  the  miftake.  It 
appears  to  me,  that  the  King's  prerogative  of  par- 
doning arbitrarily,  which  is  afTerted  by  all  lawyers, 
can  have  no  foundation  other  than  this  now  alTigned. 
Were  it  limited  in  criminal  as  in  civil  cafes,  not  to 
give  relief  but  where  ftrid:  law  is  over- balanced  by 
equity,  the  prerogative  would  have  a  more  rational 
foundation.  But  we  muft  profecute  the  thread  of 
our  hiftory.  Though  the  option  of  infliding  an 
adequate  punilhment,  or  leaving  the  crime  to  the 
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common  law,  was  imperceptibly  converted  into  an 
arbitrary  power  of  pardoning  even  after  fentence  ; 
yet  the  foundation  of  this  new  prerogative  was  not 
forgot.  The  King's  pardon  is  held  as  leaving  the 
crime  to  the  common  law,  by  which  the  perfon  in- 
jured is  entided  to  a  compofition.  And  the  evident 
injuftice  of  a  pardon  upon  any  other  condition, 
tends  no  doubt  to  fupport  this  conflru(5lion  :  for  it 
would  be  grofs  injuftice,  that  the  law  fhould  fuffer 
^  man  to  be  injured,  without  affording  him  any 
fatisfadion,  either  by  a  pubJick  punifhment,  or  by  a 
private  compofition.  This,  however,  it  would  ap- 
pear, has  been  attempted.  But  the  matter  was 
fettled  by  a  law  of  Edward  the  ConfefTor  *,  declar- 
ing. That  the  King,  by  his  prerogative,  may  par- 
don a  capital  crime  ;  but  that  the  criminal  muft,  in 
this  cafe,  fatisfy  the  perfon  injured,  by  a  juil  com- 
pofition. 

It  appears  then  that  the  Fergelt,  or  compofition 
for  crimes,  which  obtained  in  all  cafes  by  our  old 
law,  is  flill  in  force  where  the  criminal  obtains  a 
pardon ;  and  the  claim  which  the  reladons  of  the 
deceafed  have  againft  the  murderer  who  obtains  the 
pardon,  known  in  the  law  of  Scotland  by  the  name 
o^  yjjfythment^  has  no  other  foundation.  The  prac- 
tice is  carried  farther,  and  may  be  difcovered  even 
in  civil  adions.  When  a  procefs  of  defamation  is 
brought  before  a  civil  court,  or  a  procefs  tor  any 
violent  inverfion  of  poffeffion,  a  fum  is  generally 
decreed  in   name  of  damages,  proportioned  to  the 
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wrong  done ;  even  where  the  purfuer  is  not  able  to 
fpecify  any  hurt  or  real  damage.  Such  a  fentence 
can  have  no  other  view,  but  to  gratify  the  refcnt- 
ment  of  the  perfon  injured,  who  has  not  the  grati- 
fication of  any  other  punifhment.  It  is  given,  as 
lawyers  fay,  in  folatium ;  and  therefore  is  obvioufly 
of  the  nature  of  a  Vergelt,  or  compofition  for  a 
crime.  Damages  awarded  to  a  hufband,  againft  the 
man  who  corrupts  his  wife,  or  againft  the  man  who 
commits  a  rape  upon  her,  are  precifely  of  the  fame 
nature. 

In  taking  a  review  of  the  whole,  the  manners  and 
temper  of  favages  afford  no  agreeable  profpe6b. 
But  man  excells  other  animals  chiefly  by  being  fuf- 
ceptible  of  high  improvements  in  a  well  regulated 
fociety.  In  his  original  folitary  (late,  he  is  fcarce  a 
rational  creature.  Refentment  is  a  pafTion,  that,  in 
an  undifciplined  breafl,  appears  to  exceed  all  rational 
bounds.  But  favages,  unreftrained  by  law,  indulge 
their  appetites  without  control  ^  and  in  this  ftate, 
refentment,  were  it  more  moderate,  would,  perhaps, 
fcarce  be  fufficient  to  keep  m.en  in  awe,  and  to  re- 
ftrain  them,  in  any  confide rable  degree,  from  mu- 
tual injuries.  Happy  it  is  for  civilized  focieties, 
that  the  authority  of  law  hath,  in  a  good  meafure, 
rendered  unnecelTary  this  favage  and  impetuous  paf- 
fion ;  and  happy  it  is  for  individuals,  that  early 
difcipline,  under  the  reitraint  of  law,  by  calming 
the  temper,  and  fweetening  manners,  hath  rendered 
it  a  lefs  troublefome  guefl  than  it  is  by  nature. 
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PROMISES  and  COVENANTS. 


MORAL  duties,  originally  weak  and  feeble, 
acquire  great  ftrength  by  refinement  of 
manners  in  polifhed  focieties  *.  This  is  peculiarly 
the  cafe  of  the  duties  that  are  founded  on  confent. 
Promifes  and  covenants  have  full  authority  among 
nations  tamed  and  difciplined  in  a  long  courfe  of  re- 
gular government :  but  among  Barbarians  it  is  rare 
to  find  a  promife  or  covenant  of  fuch  authority  as 
to  counterbalance,  in  any  confiderable  degree,  the 
weight  of  appetite  or  paflion.  This  circumftance, 
joined  with  the  imperfedion  of  a  language  in  its 
infancy,  are  the  caufes  why  engagements  are  little 
regarded  in  original  lav/s. 

I T   is  lucky,  that  am.ong  a  rude  people,  in  the 
iirft  ftages  of  government,  the  ne'celTity  of  engage- 
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ments  is  not  greater  than  their  authority.  Origi- 
nally every  family  fubfifted  by  hunting,  and  by  the 
natural  fruits  of  the  earth.  The  taming  wild  ani- 
mals, and  rendering  them  domeftick,  multiplied 
greatly  the  means  of  fubfiftence.  1  he  invention  of 
agriculture  produced  to  the  indufirious  a  fuperfluity, 
with  which  foreign  neceffaries  were  purchafed. 
Commerce,  originally,  was  carried  on  by  barter  or 
permutation,  to  which  a  previous  covenant  is  not 
neceffary.  And  after  the  ufe  of  money  was  known, 
"we  have  reafon  to  believe,  that  buying  and  felling 
alfo  was  at  firft  carried  on  in  the  fame  manner,  viz, 
by  exchange  of  goods  and  money,  without  any 
previous  covenant.  But  in  the  progrefs  of  the  fo- 
cial  life,  the  wants  and  appetites  of  individuals 
multiply  fader  than  to  be  readily  fupplied  by  a  fpe- 
cies  of  commerce  fo  narrow  and  confined.  The 
ufe  of  an  interpofed  perfon  was  difcovered,  who 
takes  care  to  be  informed  of  what  is  redundant  in 
one  corner,  and  of  what  is  wanted  in  another.  This 
occupation  was  improved  into  that  of  a  merchant, 
who  provides  himfelf  from  a  diftance  with  what  is 
demanded  at  home.  Then  it  is,  and  no  fooner, 
that  the  ufe  of  a  covenant  comes  to  be  recognized  ; 
for  the  bufinefs  of  a  merchant  cannot  be  carried  on 
to  any  extent,  or  with  any  fuccefs,  without  previ- 


ous agreements. 


So  far  back  as  we  can  trace  the  Roman  law,  we 
find  its  authority  interpofed  in  behalf  of  fale,  location, 
and  othercontradts deemed  efliential  to  commerce.  And 
that  commerce  was  advanced  in  Rome  before  adtion 
w^as  fuftained  upon  fuch  contrads,  is  evident  from  the 
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contraft  of  fociety  put  in  that  clafs.  Other  cove- 
nants were  not  regarded,  but  left  upon  the  obliga- 
tion of  the  natural  law.  One  general  exception 
there  was.  A  promife  or  padtion,  of  whatever  na- 
ture, executed  in  a  folemn  form  of  words,  termed 
ftipulatio^  was  countenanced  with  an  a6tion.  This 
folemn  manner  ot  agreement,  teftified  the  deliberate 
purpofe  of  the  parties ;  and,  at  the  fame  time,  re- 
moved all  ambiguity  as  to  their  meaning,  which, 
in  the  infancy  of  a  language,  words  at  random  arc 
much  fubjedled  to  *. 

Courts 

*  A  naked  promife,  which  is  a  tranfitory  ad,  makes  but  a 
flender  impreffion  upon  the  mind  among  a  rude  |)eopIe.  Hence 
it  is,  that  after  the  great  utility  of  conventions  came  to  be  dif- 
covercd  in  the  progrefs  of  the  focial  life,  we  find  certain  fo- 
lemnities  ufed  in  every  nation,  to  give  conventions  a  ftronger 
hold  of  the  mind  than  they  have  naturally.  The  Romans 
and  Grecians,  after  their  police  was  fomewhat  advanced,  were 
fatisfied  with  a  folemn  form  of  words.  Ouvert  adls  were  ne- 
ceflary  among  other  people  lefs  refined.  The  folemnity  ufed 
among  the  Scythians,  according  to  Herodotus,  Book  4.  is 
curious  and  remarkable.  **  The  Scythians  (fays  that  author) 
"  in  their  alliances  and  contra6is,  ufe  the  following  ceremc- 
"  nies.  They  pour  wine  into  an  earthen  veffel,  and  tinge  it 
"  with  blood  drawn  from  the  parties  contradters.  They  dip  a 
"  fcymeter,  fome  arrows,  a  bill,  and  a  javelin,  in  the  veffel,  and 
"  after  many  imprecations,  the  perfons  principally  concerned, 
<'  with  the  mod  confiderable  men  prefenr,  drink  of  the  liquor." 
Among  other  barbarous  nations,  ancient  and  modern,  we  find 
ceremonies  contrived  for  the  fame  end.  The  Medes  and  Ly- 
dians,  in  their  federal  contrails,  obferve  the  fame  cerem.onies 
with  the  Grecian?,  with  this  difference,  that  both  parties  wound 
ihemfelves  in  the  arm,  and  then  mutually  lick  the  blood.  He- 
rodotus, Book  I.  The  Arabians  religiouily  obferve  thofe  con- 
tra(^s  which  are  attended  with  the  following  ceremonie?.     A 

third 


62  HISTORY   of 

Courts  of  law  were  a  noble  invention  m  the 
focial  ftate ;  for  by  them  individuals  are  compelled 
to  do  their  duty.  This  invention,  as  generally 
happens,  was  originally  confined  within  narrow 
bounds.  To  take  under  the  protedion  of  a  court, 
natural  obligations  of  every  fort,  would,  in  a  new 
experiment,  have  been  reckoned  too  bold.  It  was 
deemed  fufEcient  to  enforce,  by  legal  authority, 
thofe  particular  duties  that  contribute  the  moft  to 
the  well-being  of  fociety.  A  regulation  fo  impor- 
tant gave  full  fatisfadion,  and,  while  recent,  left 
no  defire  or  thought  of  any  farther  improvement. 
This  fairly  accounts  for  what  is  obfervcd  above,  that 
in  the  infancy  of  law,  promifes  and  agreements 
which  make  a  figure,  are  countenanced  with  an 
adlion,  while  others  of  lefs  utility  are  left  upon  con- 
fcience.  But  here  it  mud  be  remarked,  that  this 
diftindion  is  not  made  where  the  defed  of  a  pro- 
mife  or  agreement  is  not  to  create  an  obligation, 

third  perfon  {landing  between  the  parties,  draws  blood  from 
both,  by  making  an  incifion  with  a  iharp  flone  in  the  palm  of 
the  hand  under  the  longeft  fingers ;  and  cutting  a  thread  from 
the  garment  of  each,  dips  it  in  the  blood,  and  anoints  feven 
ftones  brought  there  to  that  end  ;  invoking  their  gods,  Bac- 
chus  and  Urania,  and  exhorting  the  parties  to  perform  thff - 
conditions.  The  ceremony  is  clofed  with  a  mutual  profeffion 
of  the  parties,  that  they  are  bound  to  perform.  Herodotus, 
Book  3.  The  Nafamones  of  Africa,  in  pledging  their  faith  to, 
each  other,  mutually  prefent  a  cup  of  liquor  ;  and  if  they 
have  none,  they  take  up  duft,  which  they  put  into  their 
mouths.  Ibid.  Book  4.  To  the  fame  purpofe  is  the  ftrik- 
ing  or  joining  hands,  and  a  pradlce  To  frequent  among  the 
Grecians  and  Romans  as  to  be  introduced  into  their  poetry, 
of  fwearing  by  the  gods,  by  the  tombs  of  their  anceilors,  or 
or  any  other  object  of  awe  and  reverence. 
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but  to  difiblve  it.     PaSfa  liheratoria  have,  in  all 
ages,  been  enforced  by  courts  of  law.     The  reafon 
commonly  afligned,  that  liberty  is  more  favourable 
than  obligation,  is  not  fatisfadtory  ;  for  no  padlions 
merit  more  favour  than  thofe  which  promote  the 
good  of  fociety,  by  obliging  individuals  to  ferve 
and  aid  each  other.     The  following  reafon  will  per- 
haps be  reckoned  more  folid.     There  is  a  wide  dif- 
ference betwixt  refufing  aflion,  even  where  the  claim 
is  jufl,  and  fuftaining  adlion  upon  an  unjuft  claim. 
With  refped  to  the  former,  all  that  can  be  objeded 
is,  that  the  court  is  lefs  ufeful  than  it  might  be. 
The  latter  would  be  dire6lly  countenancing,  or  ra- 
ther enforcing,  iniquity.     It  is  not  furprifing  to  find 
courts    confined,    originally,     within   too   narrow 
bounds  in  point  of  utility  :  but  it  would  be  llrange 
indeed  if  it  were  made  their  duty  to  enforce  wrong 
of  any  fort.     Thus  where  a  court  refufes  to  make 
efFedlual  a  gratuitous  promife,  there  is  no  harm 
done  :    matters   are   left  where  they   were  before 
courts  were  inftituted.     But  it  is  undoubtedly  un- 
juft to  demand  payment  of  a  debt  after  it  is  dif- 
charged,     though  by   a  gratuitous   promife  only. 
And  therefore,  when  in  this  cafe  an  adlion  for  pay- 
ment is  brought,  the  court  has  no  choice.     It  can- 
not otherwife  avoid  fupporting  this  unjuft  claim, 
but  by  fuftaining  the  gratuitous  promife  as  a  good 


defence  againft  the  adion  *. 


One 


*  This  difference  betwixt  an  aftion  and  an  exception,  arif-    - 
ing  from  the  original  conftitution  of  courts  of  law,  is  not  pe- 
culiar to  the  prefent  fubje^l,  but   obtains  univerfally.     Thus,         '%^ 
in  the  Roman  law,  the  exceptiones  doli  et  metus,  were  fuftained 

from 
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One  cafe  excepted,  fimilar  to  the  Romsin  Jlipula-^ 
tio,  of  which  afterwards,  it  appears  to  me  that  no 
naked  promife  or  covenant  was,  by  our  forefathers, 
countenanced  with  an  adion.  A  contradt  of  buy* 
ing  and  falling  was  certainly  not  binding  by  the  mu- 
nicipal law  of  this  ifland,  unlefs  the  price  were  paid, 
or  the  thing  fold  delivered.  There  was  locus  pern- 
tenii^  even  after  arles  were  given ;  and  change  of 
mind  was  attended  with  no  other  penalty,  but  lofs 
of  the  arles,  or  value  of  them  *.  Our  antient  wri- 
ters are  not  fo  exprefs  upon  other  covenants  •,  but 
as  permutation,  or  in  place  of  it  buying  and  feUing, 
are  of  all  the  moft  ufeful  covenants  in  common  life, 
we  may  reafonably  conclude,  that  if  an  agreement 
of  this  kind  was  not  made  effedbual  by  law,  other 
agreements  would  not  be  more  privileged. 

The  cafe  hinted  above  as  an  exception,  is  where 
an  agreement  is  made  or  ack-nowleged  in  the  face  of 
court,  taken  down  in  writing,  and  recorded  in  the 
books  of  the  court  f.  For  though  this  was  done 
chiefly  to  make  evidence,  I  judge  the  folemn  man- 
ner of  making  the  agreement  behoved  to  have  an 
effed,  the  fame  with  that  oifi'pulatio  in  the  Roman 
law,  which  tied  both  parties,  and  abfolutely  barred 
repentance.    And  indeed  the  recording  a  tranfadion 

from  the  beginning  ;  though  for  many  ages  after  the  Roman 
courts  were  eltablifheJ,  no  adlion  was  afforded  to  redrefs  wrong 
done  by  fraud  or  force.  It  was  the  Prator  who  firll  gave  an 
action,  after  it  became  a  rule,  that  it  was  his  province  to  fup- 
ply  what  was  defedtive  in  the  courts  of  common  law. 

*  Reg.  Maj.  L.  3.  Cap.  10.     Fleta,  L.  2.  Cap.  58.  §  3.  &  S- 
t  Glanvil,  L,  lo.  Cap.  S.     Reg.  Maj.  L.  3.  Cap.  4. 

would 
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would  be  an  idle  folemnity,  if  the  parties  were  not 
bound  by  it. 

The  occafion  of  introducing  this  form,  I  con- 
je6lure  to  be  what  follows.  In  difEcult  or  intricate 
cafes,  it  was  an  early  pra6lice  forjudges  to  interpofe, 
by  prefTing  a  tranfadlion  betwixt  the  parties ;  of 
which  we  have  fome  inftances  in  the  court  of  fef- 
fion,  not  far  back.  This  pradlice  brought  about 
many  agreements  betwixt  litigants,  which  were  al- 
ways recorded  in  the  court  where  the  procefs  de- 
pended. The  record  was  compleat  evidence  of  the 
faft ;  and  if  either  party  broke  the  concord  or  agree- 
ment, a  decree  went  againft  him  without  other 
proof*.  The  fingular  advantages  of  a  concord  or 
tranfadion,  thus  finifhed  in  face  of  court,  moved 
individuals  to  make  all  their  agreements,  of  any 
importance,  in  that  form.  And  indeed,  while  writ- 
ing continued  a  rare  art,  fldlful  artifis,  except  in 
courts  of  juftice,  were  not  eafily  found,  who  could 
readily  take  down  a  covenant  in  writing. 

So  much  upon  the  firft  head,  how  far  naked  co- 
venants and  promifes  were  effcdual  by  our  old  law. 
What  proof  of  a  bargain  was  required  by  a  court 
of  juftice,  comes  next  to  be  examined.  Evidence 
may  juftly  be  diftinguifhed  into  natural  and  artificial. 
To  the  former  belong  proof  by  witnefles,  by  con- 
feffion  of  the  party,  and  by  writing.  To  the  lat- 
ter belong  thofe  extraordinary  methods  invented  in 
days  of  grofs  fuperflition,  for  bringing  out  the  truth 

*  See  Glanvil,  L.  8.  Cap.  i,  2,  3,  ^^, 
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in  doubtful  cafes,  fuch  as  the  trial  by  fire,  the  trial 
by  water,  and  fingular  battle. 

Before  writing  was  invented,  or  rather  while, 
like  painting,  it  was  in  the  hands  of  a  few  artifts, 
witnefles  behoved  to  be  relied  on  for  evidence  in  all 
cafes.  Witnefles,  in  particular,  were  admitted  for 
proving  a  debt  to  whatever  extent,  as  well  as  for 
proving  payment  of  it.  But  experience  difcovered 
both  the  danger  and  uncertainty  of  fuch  evidence  ; 
which,  therefore,  was  confined  within  narrower 
bounds  gradually  as  the  art  of  writing  became  more 
common.  It  was  firfl  eftablifhed  that  tv/o  witnefTes 
were  not  fufficient  to  prove  a  debt  above  forty  {hil- 
lings ;  and  that  the  number  of  witnefles  behoved 
to  be  in  proportion  to  the  extent  of  the  debt.  Af- 
terwards, when  the  art  of  writing  was  more  diffu- 
fed,  the  King's  courts  took  upon  them  to  confine 
the  proof  of  debt  to  writing,  and  the  confeflion  of 
the  party,  leaving  the  inferior  judges  to  follow  the 
common  law,  by  admitting  debt  to  be  proved  by 
witnefles.  This  feems  to  be  the  import  of  Quon. 
Attach.  Cap.  8i.  and  the  only  proper  fenfe  that  it 
can  bear.  The  burghs  adhered  the  longefl:  to  the 
common  law,  by  admitting  tv/o  witnefles  to  prove 
debt  to  any  extent  *.     f. 

The 

*  Curia  quatuor  Burg.  Cap.  3.  §.6. 

f  This  limitation  of"  proof  regards  the  conftitution  only  of  a 
debt.  Payment  being  a  more  favoarable  plea,  was  left  to  the 
common  law  ;  and  accordingly,  in  England,  parole  evidence, 
to  this  day,  is  admitted  to  prove  payment  of  money.  The 
rule  was  the  fame  in  Scotland  while  our  fovereign  court,  named 
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The  King's  courts  affumed  the  like  privilege  in 
other  adlions.  Though  they  admitted  witnefTes  to 
prove  that  a  contrad  of  fale,  for  example,  or  loca- 
tion, was  performed  in  part,  in  order  to  be  a  foun- 
dation for  decreeing  full  performance  ;  yet  they  al- 
lowed nothing  to  be  proved  by  v.itneiTes,  but  what 
is  cuftomary  in  every  covenant  of  the  fort.  If  any 
fingular  padion  was  infifted  on,  fuch  as  an  irritancy 
oh  noti  fohttum  canonem^  witnefTes  were  not  admitted 
to  prove  fuch  paflions,  more  than  to  prove  a  claim 
of  debt.  The  proof  was  confined  to  writ,  or  con- 
fefTion  of  the  party  *. 

The  fecend  fpecies  of  natural  evidence  is,  con-- 
fefTion  of  the  party ;  which,  in  the  ftrideft  fenfe» 
behoved  to  be  a  confefTion  ;  that  is,  it  behoved  to 
be  voluntary.  For,  by  the  original  law  of  this 
ifland,  no  man  was  bound  to  bear  teflimony  againft 
himfelf,  whether  in  civil  or  criminal  caufes.  So 
flands  the  common  law  of  England  to  this  day  ; 
though  courts  of  equity  take  greater  liberty.  Our 
law  was  the  fame,  till  it  came  to  be  eflablifhed, 
through  the  influence  of  the  Roman  law,  that  in  civil 
actions,  the  fads  fet  forth  in  the  libel,  or  declara- 
tion, may  be  referred  to  the  defendant's  teflimony, 
and  he  be  held  as  confefl:,  if  he  refufe  to  give  his 

the  Daily  Council,  fabfifted  ;  witnefs  the  records  of  tha:  court 
ftill  prelerved;  and  coniinufd  lo  be  the  rule  till  the  Art  of  Se- 
derunt, 8vh  Jane  1597,  was  made,  dec'aring  the  refoludon  of 
the  court,  That  thereafter  th-y  would  not  admit  witnefTes  to 
prove  payment  of  any  fum  above  100  Pounds. 

*  Qlanvil,  L.  10.  Cap.  ult.  Reg.  Maj.  L.  3.  Cap.  14.  §  ult. 
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oath.  The  tranfition  was  eafy  from  civil  matters, 
to  the  {lighter  delinquencies  which  are  punifiieci  v/jth 
pecuniary  p-nalties ;  and  in  theft  aifo,  by  our  piefent 
pradlice,  the  pcrrfon  accufed  is,  in  a  civil  court,  ob- 
liged to  give  evidence  again il  hirnfelf. 

Thil  difcovery  of  truth,  by  oath  of  party,  de- 
nied in  civil  courts,  was,  in  the  ecclefiaftical  court, 
obtained  by  a  circuit.  An  adtion  for  payment 
could  not  be  brought  before  the  ecclefiaftical 
court ;  but,  in  a  religious  view,  a  complaint  could 
be  brought  for  breach  of  faith  and  pro  mile. 
The  party,  as  in  the  prefence  of  God,  was  bound 
to  declare,  whether  he  had  not  made  the  pro- 
mife.  By  this  oath,  the  truth  being  drawn 
from  him,  he  was  of  courfe  enjoined,  not  only 
to  do  penance,  but  alfo  to  fatisfy  the  com  plainer. 
This  was,  in  efFed,  a  decree  which  was  followed 
with  the  moft  rigorous  execution  for  obtaining  pay- 
ment of  the  debt.  And  this,  by  the  by,  is  the 
foundation  of  the  privilege  which  our  commifiary 
courts  have  of  judging  in  anions  of  debt,  when 
the  debt  is  referred  to  oath. 

The  third  fpecies  of  natural  evidence  is  writ, 
which  is  of  two  kinds,  viz.  record  of  court,  and 
writ  executed  privately  betwixt  parties.  The  firll 
kind,  which  has  already  been  mentioned,  is,  in 
England,  termed  Reccgnizance^  becaufe  debt  is  there 
acknowledged.  And  here  it  mull:  be  carefully  re- 
marked, that  this  writ  is  of  itfelf  compleat  evidence, 
fo  as  to  admit  of  no  contrary  averment,  as  exprelled 

in 
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in  the  Englifh  law.  But  with  refpedl  to  a  private 
writ,  ir  is  laid  down,  that  if  the  defendant  deny  the 
feal,  the  ;uirfuer  mull  verify  the  fame  by  witnelTcs, 
or  by  comparifon  of  feals;  but  that  if  he  acknow- 
ledge it  to  be  his  ieal,  he  is  not  admitted  to  deny 
the  writ*.  7  he  prefumpdon  lies,  that  it  was  he 
himlelf  who  fealeu  the  writ ;  unlefs  he  can  bring 
evidence,  tliat  the  ieal  was  Hole  from  him,  and  put 
to  the  writ  by  another. 

A  deed  hath  fprung  from  the  Recognizance, 
which  requires  peculiar  attention.  In  Englvand  it  is 
termed  a  Bond  in  Judgment^  and  with  us  a  Bond  re* 
gijirable.  When,  by  peace  and  regular  government, 
this  ifland  came  to  be  better  peopled  than  formerly, 
it  was  extremely  cumberfome  to  go  before  the  judge 
upon  every  private  bargain,  in  order  to  minute  and 
record  the  fame.  After  the  art  of  writing  v/as 
fpread  every  where,  a  method  was  contrived  to  ren- 
der this  matter  more  eafy.  The  agreement  is  taken 
down  in  writing  ^  and,  with,  the  fame  breath,  a  man- 
date is  granted  to  a  procurator  to  appear  in  court, 
and  to  obtain  the  writing  to  be  recorded  as  the  agree- 
ment of  fuch  and  fuch^perfons.  If  the  parties  hap- 
pen to  differ  in  performing  the  agreement,  the  writ- 
ing is  put  upon  record  by  virtue  of  the  mandate,  and 
faith  is  given  to  it  by  the  court,  not  lefs  than  if  the 
agreement  had  been  recorded  originally.  The  au- 
thority of  the  mandate  is  not  called  in  queflion,  be- 
ing joined  with  the  averment  of  the  procurator. 

♦  Glanvil,  L.  10.  Cap.  12.    Reg.  Maj.  L.  3.  Cap.  8. 
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Andj  from  the  nature  of  the  thing,  if  faith  be  at  all 
given  to  writ,  the  mind  mud  rell   upon  fome  fa6l 
which  is  taken  for  granted  without  witnefifes.     A 
bond,  for  example,  is  vouched  by  the  fiib{(:ription 
of  the  granter,  and  the  granter's  fubfcription  by  that 
of  one  or  more  witnefifes.     But  the  fubfcriDtion   of 
a  witnefs  mud:  be  held  as  true  -,  for  otherwife  there 
behoved  to  be  a  chain  of  proof  without  end,  and  a 
wTitins;  could  never  be  leo;a]  evidence.     The  fame 
folemnity  is  not  necelTary  to  the  mandate,  which 
being  a  relative  deed,  is  fupported  by  the  bond  or 
agreem^ent  to  which  it  relates ;  and  therefore,  of  fuch 
a. mandate,  we  do  not  require  any  evidence  befides 
the  fubfcription   of   the  party.      The  ftile  of  this 
mandate  was  afterwards  iniproved,  and  made  to  ferve 
a  double  purpofe  -,  not  only  to  be  an  authority  for 
recording  the  writ,  but  alfo  to  im.power  the  procu- 
rator to  confefs  judgment  againfl:  his  employer  -,  up- 
on which  a  decree  pafTes  of  courfe,  in  order  for  exe- 
cution.    The  mandate  was  originally  contained  in  a 
feparate  writing,  which  is  the   pradice  in  England 
to  this  day.     In  Scotland,  the  pradice  firft  crept  in 
of  indorfing  it  upon  the  bond,  and    afterwards  of 
ingroffing  it  in  the  bond  at  the  clofe,  which  is  our 
prefent  form. 

Comparing  the  law  of  Eng;land  and  of  Scot- 
land,  upon  the  evidence  of  writ,  I  can  difcover  no 
difcrepance  betwixt  them.  For,  firft,  as  to  regi- 
firable  writs,  or  bonds  in  judgment,  thefe  do  and 
muft  bear  full  faith  ;  becaufe,  without  other  evi- 
dence, they  are  a  fufficient  foundation  for  execution. 

8  Such 
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Such  a  writ,  v/hen  put  upon  record,  produces  a  de- 
cree, which  cannot  be  challenged  but  in  a  proccfs  of 
redu6lion  or  fufpenfion  ;  and  in  England  it  is  a  rule, 
that  matters  of  record  prove  themfelves,  and  admit 
of  no  averment  againft  the  truth  of  them  *.  In 
the  next  place,  as  to  a  private  writ,  ufed  as  evidence 
in  a  procefs,  it  appears  from  the  Regiam  Majefla- 
tem,  compared  with  Glanvil  in  the  pafTagcs  above 
cited,  that  the  law  was  alfo  the  fame  in  both  coun- 
tries. In  England,  to  this  day,  a  party  may  deny 
the  verity  of  the  writ,  by  pleading  quod  iton  eft  fac- 
tum. But  then  it  is  not  enough  barely  to  deny, 
without  undertaking  a  proof.  What  I  am  to  fug- 
ged, will  make  it  evident,  that  non  eft  fa5!um  is  a 
proper  exception,  which,  like  all  other  exceptions, 
mud  be  verified  by  evidence.  One  needs  but  re- 
flect, that  a  bond  figned  feakd  and  delivered,  makes 
an  effedtual  obligation  by  the  law  of  England,  and 
is  therefore  a  good  foundation  for  an  adion.  This 
is  in  other  words  faying,  that  fuch  bond  is  proba- 
tive, and  requires  not  the  fupport  of  extraneous 
evidence  :  and  if  fo,  it  cannot  be  fufticient  for  the 
defendant  to  reft  upon  a  denial,  without  attempting, 
by  contrary  evidence,  to  difprove  the  evidence  of 
the  bond.  To  this  end  he  has  an  opportunity  to 
produce  the  inftrumentary  witnefies.  But  if  thefe 
be  dead,  it  is  a  rule  in  England,  as  well  as  in  Scot- 
land, that  they  prove  the  verity  of  the  writing; 
which,  in  plain  fenfe,  comes  to  this,  that  every 
thing  faid  in  the  bond,  is  prefumed  to  be  true,  ua- 

*  New  Abridgment  of  the  Law,  vol.  2.  p.  -^oG. 
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til  the  contrary  be  proved.  This  is,  in  every  point, 
agreeable  to  the  law  of  Scotland  ;  for  which,  in 
place  of  all  other  authority,  I  appeal  to  Lord  Stair  *, 
who  lays  down  in  exprefs  terms,  "  That  againft 
*'  regiftrable  writs,  improbation  ought  not  to  be 
*'  fuilained  by  exception,  but  only  by  adlion ;  but 
*'  that  againft  other  writs,  improbation  may  be 
"  proponed  by  way  of  exception." 

I  CANNOT,  upon  this  occafion,  overlook  a  re- 
markable impropriety  in  our  old  ftatutes,  requiring 
witnefTes  to  the  fubfcription  of  an  obligor,  with- 
out enjoining  the  witnefTes  to  fubfcribe,  in  token 
that  they  did  witnefs  the  obligor's  fubfcription. 
To  appoint  any  a6l  to  be  done,  without  requiring 
any  evidence  of  its  having  been  done,  is  undoubt- 
edly an  idle  regulation.  The  telling  claufe,  it  is 
true,  bears,  that  the  obligor  fubfcribed  before  fuch 
and  liich  witnefles.  But  the  tefting  claufe,  which, 
in  point  of  time,  goes  before  the  fubfcription  of  the 
obhgor,  cannot  otherwife  than  prophetically  be 
evidence,  that  th<^  witnefTes  named  faw  the  obligor 
fubfcribe.  This  blunder  is  not  found  in  the  Enalifn 
law  :  for  tho'  wirnelTes  are  generally  called,  and  do 
often  fubfcribe  ^  yet,  according  to  my  information, 
witnefTes  are  not  elTrntial  by  the  law  of  England.  It 
is  fuflkient  to  fpecify  in  the  declaration,  that  the 
bond  was  figned  fealed  and  delivered.  Of  the  fign- 
ing  and  fealing,  the  bond  itfclf  is  evidence  ;  and  it 
is  legal  evidence  of  the  delivery,  that  the  bond  is 
j>roduced  by  the  obligee. 

*  Book  4.  Tit.  40.  §  39,  4^. 

This 
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This  blunder,  in  our  law,  is  corredled  by  the 
ftatute  1 68 1,  enading,  ''  That  none  but  fubfcrib- 
*'  ing  witnefies  ihall  be  probative,  and  not  witnef- 
"  fes  infert  not  fubfcribing/'  By  this  regulation, 
the  evidence  of  writ  is  now  with  us,  more  compleat 
than  it  is  in  England.  The  fubfcripcions  of  the 
witnefies  are  ju illy  held  legal  evidence  of  their  hav- 
ing witnefifcd  the  fubfcdption  of  the  granter  of  the 
deed  5  and  the  fubfcriptions  muil  be  held  their  fub- 
fcriptions;  otherwife,  as  above  obferved,  no  writ 
could  in  any  cafe  afford  legal  evidence.  And  thus 
the  evidence  required  in  Scotland,  to  give  faith  to  a 
bond,  or  other  deed,  is  by  this  ftatute  made  proper 
and  rational.  It  is  required  that  the  granter  fub- 
fcribe  before  witnefies  :  but  we  no  longer  hold  the 
telling  claufe  to  be  evidence  of  this  fad.  The  fub- 
fcription  of  the  witneflTes  is  the  evidence,  as  it  pro- 
perly ought  to  be. 

Of  the  artificial  means  ufed  in  a  procefs  to  dif- 
covcr  truth,  thofe  by  fire  and  water  *  were  difcharged 
by  Alexander  the  fccond -f.     And  it  is  wonderful 

*  This  fort  of  artificial  trial  prevailed  in  nations  that  had  ro 
communication  with  each  other,  which  may  be  accounted  for  by 
the  prevalency  of  fuperftition.  Among  the  Indians,  on  the 
Malabar  coaft,  when  a  man  is  to  clear  himfelf  of  fome  heinous 
crime,  as  theft,  adultery,  or  murder,  he  is  obi  ged  to  fwim 
over  the  river  Cranganor,  which  fwarms  with  Alligators  of  a 
mon^rous  fize.  U  he  reach  unhurt  the  oppofite  bank,  he  is 
reputed  fhnocent.  If  devoured,  he  is  concluded  guilty.  Tex- 
eira's  Hifiory  of  Perfia.  The  trial  by  fire  alfo  is  difcovered  in 
a  country  not  lefs  remote  than  Japan.  Kempfcr's  Hifory  of 
Japan,  Book  3.  Ch.  5. 

f  Cap.  7.  of  his  Statutes. 
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that  even  the  grofTeft  fuperftition  could  fupport  them 
fo  long.  But  the  trial  by  fingular  battle,  introdu- 
ced by  Dagobert  King  of  Burgundy,  being  more 
agreeable  to  the  genius  of  a  warlike  people,  was 
retained  longer  in  pradice.  And  being  confidered 
as  an  appeal  to  the  Almighty,  who  would  infallibly 
give  the  caufe  for  the  innocent,  it  continued  long  a 
fuccefsful  method  of  deteding  guilt :  for  it  was  rare 
to  find  one  fo  hardened  in  wickednefs,  as  to  behave 
with  any  degree  of  refolution,  under  the  weight  of 
this  convidion.  But  inftances  of  fuch  bold  impie- 
ty, rare  indeed  at  firft,  became  more  frequent. 
IVlen  of  fenfe  began  to  entertain  doubts  about  this 
method  of  trying  caufes  ;  and  it  was  reckoned  too 
prefumptuous  to  expedl  a  miraculous  interpofition 
of  Providence  upon  every  flight  difpute  betwixt 
private  perfons,  which  might  be  decided  by  the  or- 
dinary forms  of  law.  Cuftom,  however,  and  the 
fuperftitious  notions  of  the  vulgar,  preferved  it  long 
in  force  ^  and  even  after  it  becam.e  a  publick  nufance, 
it  was  not  diredly  abolifhed.  All  that  could  be 
done,  was  to  fap  its  foundations  *,  by  fubftituting 
gradually  in  its  place  another  method  of  trial. 

This  was  the  oath  of  purgation  •,  the  form  of 
which  is  as  follows.     The  defendant  brings   along 

*  Among  the  Loneobards,  an  accufer  could  not  demand 
fingular  battle,  in  order  to  prove  the  perfon  accufed  guilty,  till 
he  fwore  upon  the  gofpel  that  he  had  a  well  founded  fufpicion 
of  the  perfon's  guilt.  And  it  is  added,  *•'  Quia  incerti  fumus 
*'  de  judiclo  dei  ,  &  multos  audivimus  per  pugnam  line  julla 
«*  caufa,  fuam  caufam  perdere.  Sed  propter  confuetudinern 
**  gentis  noftrae,  Longobardorum  legem  impiam  vetare  non  pof- 
"  fumus.      La--ws  of  the  Longobardsy  L.  I.  Tit.  9.  §  23. 

with 


Promises    and    Covenants.        75 

with  him  into  court,  certain  perfons  called  Compur^ 
gators  \  and  after  fwearing  to  his  own  innocence, 
and  that  he  brings  the  compurgators  along  with  him 
to  make  and  fwear  a  leil  and  true  oath,  they  all  of 
them  fhall  fwear  that  this  oath  is  true,  and  not 
falfe  *.     Confidering  this  form  in  itfelf,  and  that  it 
was  admitted  where  the  proof  was  defective  on  the 
purfuer's  part,  nothing  appears  more  repugnant  to 
juftice.     For  why  fhould  a  defendant  be  fo  loaded, 
when  there  is  no  proof  againft  him  ?  But  confider- 
ing it  with  relation  to  the  trial  by  fmgular  battle,  to 
which  it  was  fubftituted,  it  appears  to  me  a  rational 
meafure.     For,  in  effedt,  it  was  giving  an  advan- 
tage to  the  defendant  which  originally  he  had  not, 
viz.  that  of  chufing  whether  he  would  enter  the 
lifts  in  a  warlike  manner,  or  undergo  the  oath  of 
purgation.     That  the  oath  of  purgation  came  in 
place  of"  fmgular  battle,  is  not  obfcurely  infinuated. 
Leges  Burgor.  Cap.  24.  and  is  more  diredly  faid, 
Quon.  Attach.  Cap.  61.     "  If  a  man  is  challenged 
"  for  theft  in  the  King's  court,  or  in  any  courr,  it 
"  is  in  his  will,  whether  he  will  defend  himfelf  by 
"  battle,  or  by  the  cleanfmg  of  twelve  leil  menf." 
It  bears  in  England  the  law  term  oi  Wager  at  Law  '^. 
That  is,  it  is  waging  law  inftead  of  waging  battle  ; 
joining  ilTue  upon  the  oaths  of  the  defendant  and 
compurgators,  in  place  of  joining  iffue  upon  a  duel. 
But  the  oath  of  purgation,  invented  to  foften  this 

*  Quon.  Attach.  Cap.  5.  §  7.  \  See  Spelman's  Glof- 

i'ary,  Tic.  Adrhamire.  %  Jacob's  Law  Dictionary  (voce) 

Wager  at  Law. 
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barbarous  cuilom  of  duels,'  being  reckoned  not 
Sufficient  to  reprefs  the  evil,  duels  were  afterwards 
limited  to  accuiations  for  capital  crimes,  where  there 
^re  probable  fufpicions  and  prefumptions,  without 
diredt  evidence  *.  And  confequently,  if  the  fore- 
going conje6lure  be  well  founded,  the  oath  of  pur- 
gation came  alfo  to  be  confined  to  the  fame  cafe. 
By  degrees  both  wore  out  of  ufe  -,  and,  in  this  coun- 
try, there  are  no  remaining  traces  of  the  oath  of 
purgation,  if  it  be  not  in  Ecclefiailical  courts. 

It  is  probable,  that  as  fingular  battle  gave  place 
to  the  oath  of  purgation,  fo  this  oath  gave  place 
to  juries.  The  tranfition  was  eafy,  there  being  no 
variation  other  than  that  the  twelve  compurgators, 
formerly  named  by  the  defendant,  were  now  named 
by  the  judge.  The  variation  proved  notably  ad- 
vantageous to  the  defendant,  though  in  appearance 
againfl:  him.  Singular  battle  wearing  out  of  re- 
pute, the  unjuilice  of  burdening  with  a  proof  of 
innocence,  every  perion  v/ho  is  accufed,  was  clearly 
perceived ;  and  witneiTes  being  now  more  frequently 
employed  on  the  part  of  the  profecutor  to  prove 
guilt,  than  on  the  part  of  the  defendant  to  prove 
innocence,  it  was  thought  proper  that  they  Ihould 
be  chofen  by  the  judge,  not  by  the  defendant.  If 
it  be  demanded,  why  not  by  the  profecutor  as  at 
prefent  ?  It  is  anfwered.  That  at  that  time  the  in- 
novation would  have  been  reckoned  too  violent. 
However  this  be,  one  thing  appears  from  Glanvilf, 

*  Sta^  Rob.  III.  Cap.  16.  f  L.  2.  Cap.  7,  to  the 

end  cf  that  book. 
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That  in  all  difputes  concerning  the  property  of  land, 
founded   on  the  brieve  of  right,  a  privilege  was 
about  that  time  bellowed  on  the  defendant,  to  have 
the  caufe  tried  by  a  jury,  in  place  of  fingular  battle. 
As  this  was  an  innovation  authorized  by  reafon,  and 
not  by  flatute,  it  was  probably  at  firil  attempted  in 
queftions  upon  the  brieve  of  right  only  ;  matters  of 
lefs  importance  being  left  upon  the  oath  of  purga- 
tion»     That  a  jury  trial,  and  the  oath  of  purgation, 
were  in  ufe  both  of  them  at  the  fame  time,  we  have 
evidence  from  the  Regiam  Majeftatem  *,  compared 
with  the  foregoing  citations.     But  thefe  two  me- 
thods could  not  long  fublift  together.     The  new 
method  of  trial  by  a  jury,  was  fo  evidently  prefer- 
able to  the  other,  that  it  would   foon  become  unr- 
verfal,  and  be  extended  ^to  all  cafes  civil  and  cri- 
minal ;  and  in  fad,  we  find  it  fo  extended  fo  far 
back  as  we  have  any  diftinwt  records. 

From  this  deduction  it  appears,  that  a  jury  was 
originally  a  number  of  witnefles  chofen  by  the  judge, 
in  order  to  declare  the  truth  f .  And  hence  the  pro- 
cefs  againft  a  jury  for  perjury  and  wilful  error.  This 
explains  alfo  why  the  verdicc  of  a  jury  is  final,  even 
when  they  are  convi6led  of  perjury.  Singular  bat- 
tle, from  the  nature  of  the  thing,  was  fo  :  the  oath 
of  purgation,  in  place  of  fingular  battle,  was  fo  1 
and  a  verdidt,  in  place  of  an  oath  of  purgation  is 
fo.  It  likewife  explains  the  pradice  of  England, 
that  the  jury  mull  be  unanimous  in  their  verdid  5 

*'L.  4.  Cap.  I.   §  13.  and  Cap.  4.  §  2.  f  See  Reg, 

Maj.  L.  I,  Cap.  12, 

for 
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for  it  was  required,  that  the  compurgators  fliould 
be  fo  in  their  oath  of  purgation.  The  fame  rule 
probably  obtained  in  Scotland :  but  at  prefent,  and 
fo  far  back  as  our  records  carry  us,  the  verdidl  is 
fixed  by  the  votes  of  the  majority. 

In  later  times,  the  nature  and  office  of  a  jury 
were  altered.     Through  the  difficulty  of  procuring 
twelve  proper  witnefles  acquainted  with  the  fa6ts, 
twelve  men  of  fidil  and  integrity  were  chofen,  to 
judge  of  the  evidence    produced  by  the  litigants. 
The  caufe  of  this  alteration  may   be  gueffed,  ad- 
mitting only  that  the  prefent  ftri6l  forms  of  a  jury 
trial  were  at  firfl:  not  in  ufe.    If  jury-men,  confidered 
as  witnefles,  differed,  or  were  uncertain  about   the 
fadls,  they  would  naturally  demand  extraneous  evi- 
dence ;  of  which,  when  brought,  it   belonged  to 
them  to  judge.  It  is  likely  that,  for  centuries,  jury- 
men a6led   thus  both  as  witnefTes  and  as  judges. 
They  may,  it  is  certain,  do  fo  at  this  day  j  though, 
for  the  reafon  above  given,  they  are  commonly  cho- 
fen by  rotation,  without  being  regarded  in  the  cha- 
radler  of  witnefles.     Hence  it  is,  that  a  jury  is  now 
confidered  chiefly  as  judges  of  the  fad,  and  fcarce 
at  all  as  a  body  of  witneifes.     And  this  explains 
why  the  procefs   for  perjury  againfl:  them  is  laid 
afide.  This  procefs  cannot  take  place  againfl:  judges, 
but  only  againfl:  witnefles. 
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PROPERTY. 


THAT  peculiar  relation  betwixt  perfons  and 
things,  fignified  by  the  term  Property^  is  one 
of  the  great  objects  of  law.  The  privileges  founded 
on  this  relation,  are  at  prefent  extenfive,  but  were 
not  always  fo.  Property,  originally,  beflowed 
no  other  privilege  but  merely  that  of  ufing  or  en- 
joying the  fubje6t.  A  privilege  effential  to  com- 
merce was  afterwards  acknowledged,  viz.  to  alien 
for  a  valuable  confideration  :  and  at  prefent  the 
relation  of  property  is  fo  intimate,  as  to  involve 
a  power  or  privilege  of  making  donations  to 
take  effedt  after  death,  as  well  as  during  life. 
Laws  have  been  made,  and  decifions  pronounced, 
in  every  age,  conformable  to  the  different  ideas  that 
have  been  entertained  of  this  relation.     Thefe  laws 

and 
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and  dectfions  are  rendered  obfcure,  and  perhaps 
fcarce  intelligible,  to  thofe  who  are  unacquainted  with 
the  hiftory  of  property  :  and  therefore  we  have  rea^ 
fon  to  hope,  that  this  hiftory  will  prove  equally 
curious  and  inftrudtive  *. 

Man,  by  his  nature,  is  fitted  for  fociety,  and 
fociety  is-  fitted  for  man  by  its  manifold  convenien- 
cics.  The  perfedion  of  human  fociety,  confifts  in 
that  juft  degree  of  union  among  individuals,  which 
to  each  referves  freedom  and  independency,  fo  far 
as  is  confiflent  wich  peace  and  good  order.  The 
bonds  of  fociety  may  be  too  lax  •,  but  they  may  alfo 
be  overftretched.  A  fociety,  where  every  man 
fliould  be  bound  to  dedicate  the  whole  of  his  in- 
duftry  to  the  common  intereft,  would  be  of  the 
ilricleft  kind.  But  it  would  be  unnatural  and  in- 
comfortable,  becaufe  deftrudtive  of  liberty  and  in- 
dependency. The  enjoyment  of  the  goods  of  for- 
tune in  common,  would,  for  the  fame  reafon,  be  not 
lefs  unnatural  and  incomfortable.  Another  reafon 
may  be  added.  There  fubfifts  in  man  a  remarkable 
propenfity  for  appropriation,  which  makes  us  averfe 
to  a  communion  of  goods,  feme  lingular  cafes  ex- 
cepted.    And  happy  it  is  for  man  to  be  thus  con- 

♦  The  term  Property  has  three  different  fignifications.  It 
fignifies  prop'^rly,  as  above,  a  p?culiar  relation  betwixt  a  per- 
fon  and  certain  fubjec^s,  as  land,  houfes,  moveables,  &c. 
Sometimes  it  is  made  to  fignify  the  privileges  a  perfon  has 
with  relation  to  fuch  a  fubjeft  ;  and  fometimes  it  fignifics  the 
fubjed  itfelf,  confidercd  with  relation  to  the  perfon.  I  have 
not  fcrupled  to  ufe  the  terra,  in  thefe  diirerent  fenfes,  as  occa- 
fioa  offered. 
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ftituted.  Induftry,  in  a  great  meafure,  depends  on 
property  •,  and  a  much  greater  blefling  depends  on 
it,  which  is  the  gratification  of  the  mod  dignified 
natural  afFedions.  What  place  would  there  be  for 
generofity,  benevolence,  or  charity,  if  the  goods  of 
fortune  were  common  to  all  ?  Thefe  noble  princi- 
ples, being  deilitute  of  objedls  and  exercife,  would 
for  ever  lie  dormant ;  and  what  v/ould  man  be 
without  them  ?  Truly  a  very  groveling  creature  ; 
diiiinguifliable  indeed  from  the  brutes,  but  fcarce 
elevated  above  them.  Gratitude  and  compafTioa 
might  have  fome  flight  exercife  ;  but  how  much 
greater  is  the  figure  they  make  in  the  prefent  ftate 
of  things  ?  The  fprings  and  principles  of  m.an  are 
adjufled  with  admirable  wifdom  to  his  external  cir- 
cumftances  ;  and  thefe  in  conjun6i:ion  form  one  re- 
gular conftitution,  harmonious  in  all  its  parts. 

Hunting  and  fifhing  were  originally  the  occu- 
pations of  man,  upon  which  chiefly  he  depended 
for  food.  The  bead  caught  in  a  gin,  or  the  filh 
with  a  hook,  being  the  purchafc  of  art  and  induftry, 
were  undoubtedly,  from  the  beginning,  confidered 
by  all  as  belonging  to  the  occupant.  The  flrong 
appetite  which  man  has  for  appropriation,  vouches 
this  to  be  true  :  but  what  were  the  precife  bounda- 
ries of  the  relation  thus  created  betwixt  the  hunter 
or  fifher,  and  his  prey,  and  what  powers  were  ac- 
quired by  the  former  over  the  latter,  in  common 
eilimation,  is  a  queftion  of  more  intricacy.  That 
this  relation  implies  a  power  to  ufe  for  fuftenance 
the  creature  thus  taken,  and  towards  that  end  to 

G  defend 
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defend  the  poflefTion  againil  every  invader,  is  ex- 
tremely clear.     But  fiippofing  the  creature  to  have 
been  loft,  and  without  violence  to  have  come  into 
the  hands  of  another,  I  do  not  clearly  fee  that,  in 
fuch  circumftances,  the  original  occupant  would 
have  had  any  claim,  or  that  reftitution  would  have 
been  reckoned  the  duty  of  the  poflefTor.     This  may 
be  thought  Sceptical  -,  for  to  one  who  has  imbibed 
the  refined  principles  of  law,  the  conception  is  fa- 
miliar of  a  relation  betwixt  a  man  and  a  fubject,  fo 
intimate,  as  not  to  be  diffolvable  without  his  con- 
fent :  but,  in  the  inveftigation  of  original  laws,  no- 
thing is  more  apt  to  lead  into  error,  than  prepof- 
feflion  derived  from  modern  improvements.     It  ap- 
pears to  me  extremely  probable,  that  among  favages 
involved  in  objefls  of  fenfe,  and  ftrangers  to  ab- 
ftrad  fpeculation,  property  and  the  rights  or  moral 
powers  arifmg  from  it,    never  are  with  accuracy 
diftinguilhed  from  the  natural  powers,  which  muft 
be  exerted  upon  the  fubje^l  to  make  it  profitable  to 
the  pofTeiTor.     The  man  who  kills  and  eats,  who 
fows  and  reaps,  at  his  own  pleafure,  independant 
of  another's  will,  is  naturally  deemed  proprietor. 
The  grofleft  favages  can  apprehend  power  without 
right,  of  which  they  are  made  fenfible  by  daily  ads 
of  violence  :  but  it  requires  a  habit  of  abftra6lion, 
to  conceive  right  or  m.oral  power  independant  of 
natural  power  •,  becaufe  in  this  condition,  right,  be- 
ing attended  with  no  vifible  effeft,  is  a  mental  con- 
ception merely.     That  a  man  may  be  deprived  of 
a  fubjed,  and  yet  retain  the  property,  is  a  lefTon  too 
intricate  for  a  favage,     For  how  can  this  be,  it  will 

be 
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be  obferved,  when  he  has  not  the  ufe  of  the  fubjedl:, 
and  has  no  power  over  it  ?  Hence  as  a  fubje6t,  in 
order  for  enjoyment,  mult  be  under  the  power,  of 
the  proprietor,  and  confequently  in  his  pofTeffion,  I 
infer,  that,  in  the  original  conception  of  property, 
pofTeflion  was  an  eflential  circumftance,  and  that 
when  the  latter  was  loft,  the  former  could  no  longer 
fubfift.  I  confirm  this  inference  by  the  following 
obfervation.  To  this  day  the  vulgar  can  form  no 
diftind  conception  of  property,  otherwife  than  by 
figuring  the  man  in  poiTeflion,  ufing  the  fubjedl 
without  control,  and  according  to  his  own  will. 
If  fuch  be  at  prefent  the  vulgar  way  of  thinking,  we 
may  reafonably  fufped:  a  ftill  greater  obfcurity  ia 
the  conceptions  of  a  favage. 

But  though  originally  property  was  loft  with  the 
poflefTion,  it  follows  not  that  it  was  always  acqui- 
red with  the  pofTeffion.  That  property  cannot  be 
acquired  by  theft,  or  other  immoral  a6l,  is  a  fenti- 
ment  dictated  by  nature  -,  and  which  therefore  in- 
fluences even  the  grofleft  favages.  Hence  it  be- 
hoved to  be  a  rule  that  though  property  is  loft  by 
theft,  it  is  not  acquired  by  theft.  Here  is  a  clear 
foundation  laid  for  obliging  the  thief  to  reftore. 
He  has  no  title  to  retain  a  fubjed  which,  though 
in  his  poflelTion,  is  not  his  property,  and  he  is 
befides  bound  in  confcience  to  repair  the  damage 
done  by  him  to  the  perfon  formerly  proprietor,  by 
reftoring  the  pofTeflion,  which  of  courfe  reftores  the 
property.  But  this  claim  of  reftitution,  evidently 
reaches  not  any  perfon  who  has  acquired  the  fubjed 
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by  honeft  means,  and  who  having  done  no  wrong 
cannot  be  liable  to  make  any  reparation. 


o> 


To  illuftrate  this  fubjecl,  I  figure  the  cafe  of  a 
horfe  carried  off  by  thefr,  which,  after  pafling  thro' 
feveral  hands,  is  fairly  purchafed  in  open  market. 
Let  us  fee  what  arguments  are  fuggefled  by  reafon 
on  either  fide ;  and  after  weighing  thefe  arguments, 
let  natural  juftice  pronounce  fentence.  The  clai- 
mant urges,  "  That  he  w^as  deprived  of  his  horfe 
*'  by  theft."  The  purchaftr  anfwers,  "  That  he 
•'  had  no  acceffion  to  tlie  thefr,  and  that  the  thief 
*'  alone  is  liable."  The  claimant  again  urges, 
*'  That  a  man  may  lay  hold  of  his  own  goods 
«'  wherever  they  are  found,"  Anfwered,  "  The 
*'  horfe  was  the  property  of  the  claimant,  while  in 
"  his  pofieflion  ♦,  but  the  property  was  loft  with  the 
**  pofiTeffion.  And  fuppofing  the  conne6lion  of 
"  property  to  fubfift  independent  of  poffeffion,  this 
*'  can  only  hold  where  there  is  no  fcparate  connec- 
"  tion  formed.  In  the  prefent  cafe,  the  connedion 
^'  of  property  arifing  from  an  honeft  bargain,  and 
*'  a  full  price  paid,  is  of  the  ftrongeft  kind."  Be- 
twixt pretenfions  fo  equally  balanced,  how  can  a 
judge  otherwife  interpofe  than  by  pronouncing, 
quod  potior  eft  conditio  pffidentis  ?  And  that  anti- 
ently  this  was  the  rule,  may  be  gathered  from 
traces  of  it,  which,  to  this  day,  remain  in  feveral 
countries.  By  the  old  law  of  Germany,  the  pro- 
prietor could  demand  his  goods  from  the  perfon  to 
whom  he  delivered  them,  in  order  to  be  reftored  ; 
becaufe  this  claim  is  founded  on  a  contrad.     But 

he 
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he  had  no  claim  againfl  any  other  pofleffor ;  and 
hence  the  maxim,  "  That  a  man  muft  demand  his 
*'  fubjedt  from  the  perfon  to  v/hom  he  deHvered  it."'^ 
And  Heineccius  *  obferves,  that  this  continues  to 
be  the  Law  of  Lubec,  of  Hamburg,  of  Culm  in 
Pruflia,  of  Sweden,  and  even  of  Holland.  Upon 
the  fame  principle,  Helen  goods  were  confifcated  f. 
And  this  continued  to  be  the  law  till  it  was  abroga- 
ted by  the  Emperor  Charles  V.  J  Upon  the 
fame  principle  the  Saxon  law  is  founded.  That  if  a 
thief  fjffer  death,  by  which  the  ftolen  goods  are 
confifcated,  his  heir  is  not  bound  to  pay  the  va- 
lue [|.   ' 

Were 

*  Compend.  of  the   Pandedls,  Pars   2.    §  86.       f  Msevius 
de  jur.  Lubec.  Part  4.  Tit.    i.    §  2.        :|:  Conftit.  Crim.  218. 
Ij  Carpzovius,   Pare  4.  Cond.  32.    def.  23. 

» 

^  If  the  reader,  neglefllng  the  opinions  delivered  hy  wri- 
ters on  the  Pvoman  law,  form  his  judgment  on  fafts  and  cir- 
cumftancca  reported  by  them,  he  will,  to  the  foregoing  airtho- 
riries,  add  the  pratSlice  of  the  ancient  Roman?,  which,  to  the 
man  who  loft  his  goods  by  theft,  afforded  a  condiclio  furtiija 
againft  the  thief.  This  adlion  being  merely  perfonal,  and  foun- 
ded on  the  delinquency  of  the  defendant,  takes  it  for  granted, 
that  the  purfuer  had,  by  the  theft,  loft  his  property  ;  and  ac- 
cordingly the  aflion  is  calculated  to  reftore  the  property  to  the. 
purfuer,  by  compelling  the  defendant  to  yield  the  poiTeffion  to 
him.  Afterwards,  fo  foon  as  property  was  diftinguifhed  from 
pofieflion,  and  theft  was  held  notfufficient  to  deprive  a  man  of 
his  property,  a  rei  'vindicatio  was  given.  This  again  being  a 
real  a(51ion,  takes  it  for  granted,  that  the  property  remains  wiih 
the  purfuer;  and  accordingly  it  concludes  only,  that  the  pof- 
feflion  be  reftored  to  him.  After  this  alteration  of  the  law  con- 
cerning property,  there   was    evidently  no  longer  occalion  or 
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Were   we    altogether   deftitute  of  evidence,  k 
would  remain  probable  however,  that  in  this  ifland 

the 

place  for  the  corJiSito  furthva ;  becaufe  a  man  who  has  not  loft 
his  property,  cannot  demand  that  it  be  reftored  to  him.  And 
yet  the  later  Roman  writers,  Juflinian  in  particular,  not  advert- 
ing to  this  alteration,  hold  moll  abfurdly,  That  the  rei  'vin- 
dication and  conditio  furti-va,  are  competent  both  of  them 
aaainft  the  thief,  and  that  the  purfuer  has  his  choice  of  ei- 
ther ;  which  is,  in  efFeft,  maintaining,  That  the  purfuer  \% 
proprietor  and  not  proprieior  at  the  fame  time  *.  Vinnius,  in 
his  commentary  on  Juftinian's  InUitates  -f ,  fees  clearly  the  incon- 
fiftency  of  pivino^  to  a  proprietor  the  conditio  furtii'a.  His 
Words  are,  *'  Qoomodo  igitur  fur  qui  dominus  non  eft^,  domi-» 
*•  no  cui  foil  condi£\it;nem  furtivam  competere  conftat,  rem 
«'  dare  poterit  ?  Qnod  fi  hoc  impoffibiie  eft,  abfurdifTimum  vide- 
**  turquod  hie  tracitur,  furem  f)c  convenire  poiTe,  ut  dare  ju- 
*'  beatur  et  dominium  rei  quod  non  habet  transferre  in  aifto- 
<'  ren)  eundemque  rei  petitae  dominum.  Nodus  hie  indiffo- 
**  lubilis  eft,  &c."  Is  it  not  ftrange,  that  an  inconfiftency  fet 
in  fo  clear  a  light,  did  not  open  this  author's  eyes,  nor  leid  ^ 
him  to  conOude,  naturally  and  infallibly,  that  the  fuftaining  4 
comUaio  furti'va  is  compleat  evidence,  that  when  this  a£lioa 
was  invented,  the  property,  as  well  as  the  pofTeffion,  was  by 
theft  underftood  to  be  loft  ? 

\Vf.  f  nd  traces  of  the  fame  way  of  thinking  in  other  mat-  | 
ters.  A  man  who,  by  force  or  fear,  was  compelled  to  fell 
his  fubjcfl  at  an  undervalue,  had  no  redrefs  by  the  common 
law  of  the  Romans  %.  It  was  the  Pretor  who  firft  took  upon 
him  to  reftore  in  integrum^  by  an  adion,  thofe  who  were  thus 
deprived  of  their  property.  This  adion  originally  was  ftriftly 
perfonal,  being  direikd  againft  the  wrong  doer  only  ;  nor  coal4 

«  1.  7.  pr.  de  condift.  furt.  §  ult.  Inflitut.  de  Obllg.  quae  ex  delid, 

-J-  Tit.  de  Atftion.  §  14. 

1  The  reafon  of  this  is  given  in  the  fecond  Tr?"fl, 
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the  original  notions  about  property  d'd  not  widely 
differ  from  what  prevailed  in  other  countries.     But 

luckily 

it  be  extended  agalnft  a  hona  fide  purchafer,  fo  long  as  pro- 
perty was  held  to  vanifli  when  the  pofTeffion  was  loft.  For 
though,  by  the  law  of  nature,  no  man  is  bound  by  a  cove- 
nant which  by  force  or  fear  he  is  compelled  to  make,  yet  when 
delivery  is  made,  and  the  fubjeft  is  acquired  by  a  third  party, 
who  purchafes  hotia  fidey  an  adion  of  reflitution  could  not  lie 
againll  him.  The  claimant  who  loft  his  property  with  the 
pofleflion,  had  not  a  rei  'vindicatlo  ;  and  a  perfonal  adlion  could 
not  lie  againft  a  purchafer  who  had  no  acceflion  to  the  wrong. 
But  after  the  dodlrine  prevailed,  That  property  can  fubfift  in- 
dependent of  poffeffion,  it  came  naturally  to  be  a  fubjeft  of 
deliberation,  whether  a  ret  'vinikatio  might  not  lie  in  this 
cafe  againft  the  bona  fide  purchafer,  as  well  as  where  a  fabje£t 
is  robbed  or  ftolen  without  the  formality  of  a  contrail.  There 
is  fundamentally  no  difference.  For  a  contradl,  however  for- 
mal, is  no  evidence  of  confent  where  force  has  been  interpofed; 
and  delivery,  without  confent,  transfers  not  property.  In  this 
cafe,  however,  which  had  the  appearance  of  fome  intricacy, 
the  Roman  Pretor  did  rot  venture  to  fuftain  a  rel  <vindicutio 
in  dired  terms.  But  the  fame  thing,  in  effe£l,  was  done  under 
difguife.  The  connexion  of  property  had  by  this  time  taken 
fo  faft  hold  of  the  mind,  as  to  make  it  a  rule,  that  a  man 
cannot  be  deprived  of  his  fubjefl  by  an  involuntary  fale,  more 
than  by  theft  or  robbery ;  and  to  redrefs  fuch  wrong,  the 
aSlio  7netus  was,  by  the  perpetual  edidl,  extended  even  againft 
the  bona  fide  purchafer  *.  The  a^io  metus  being  in  this  cafe 
made  truly  a  real  adion,  differed  in  nothing  but  the  name  from 
a  rei  <vmdicatio  ;  for,  from  a  purchafer  bona  fidey  the  fubjcfl 
evidently  cannot  be  claimed  upon  any  medium,  other  than  that 
the  claimant  is  proprietor  j  and  confequently  is  entitled  to  a 
ret  'vindicatio.  Hence  it  is,  that,  in  the  Roman  Law,  the  a^io 
metus  is  claffed  under  a  fpecies  denominated,  A6liones  in  rem 
fcripta,  a  fpecies  which  has  puzzled  all  the  commentators,  and 

•  1.  3.  C,  his  qus  vl  metuf^uc  cauf, 
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luckily  we  have  very  ftrong  evidence  that  they  were 
the  fame  -,  not  even  excepting  the  cafe   of  flolen 
goods.     Our  adt  26,  p.    1661,  vouches  it  to  have 
been   the    lav/    of    Scotland,    that  when   a  thieF 
was  condemned,    his  effeds,  including   the   ftolen 
goods,  were   confifcatcd.      Nor   is   this  law  abro- 
gated totally  by  the  ftatute.     The  proprietor  can- 
not demand  his  goods  except  upon  condition  that 
he  profecute  the  thief  ufque  ad  fententiam.     Such 
beins:  the  law  with  regard  to  flolen  goods,  we  can- 
not  doubt,  that  a  man  purchafing  bona  fide  from  a, 
vender,  who   is  not  proprietor,  was  fecure  againft 
this  claim  .of  property.     That  fuch  was  the  practice, 
may  be  gathered  from  many  pafTages  in  our  ancient 
law  books.     In  point  of  evidence,    I  fhall  confine 
myfelf  to  one  fa6l.     A  regulation  appears  to  have 
been  early  introduced,  prohibiting  buying  and  fel- 
ling except  in  open  market.     The  purpofe  undoubt- 
edly was   to  reprefs  theft,  and  to  prevent  the  tranf- 
ference  of  property  by  private  bargains.     It  is  not 

uKich  none  cf  ihem  have  been  able  to  explain.  It  is  the  hif- 
tory  of  law  only  that  can  give  us  a  clear  notion  of  thefe  adlions. 
All  afiions  pafs  under  that  name,  which,  originally  perfonal, 
were,  by  the  augmented  vigour  of  the  relation  of  property, 
made  afterwards  real. 

We  alTo  dlfcover  from  the  Roman  law,  that  other  real 
rights  made  a  progrefs  iimiLir  to  that  mentioned  concerning 
property.  There  was,  for  example,  in  the  Roman  law  no  rea^ 
action  originally  for  recovering  a  pledge,  when  the  creditor, 
by  accident  or  otherwife,  had  loft  the  poiredion.  It  was  the 
Pretor  Servius  who  gave  a  real  aftion  *. 

♦  ^  8.  Inftit,  de  a-^ion.  and  Vinnius  upon  that  §, 
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fafe  to  venture  ftolen  goods  in  open  market  ;  and  if 
they  be  difpofed  of  privately,  the  buyer  cannot  be 
fecure  who  purchdi^cs  pre  hi  benle  lege  *.  1  have  ano- 
ther fa6t  to  urge,  v/hich  is  no  flight  confirmation 
of  what  is  here  fuggefted.  By  the  oldeft  law  of  the 
Romans,  a  fingle  year  compleaced  the  prefcripiioa 
of  moveables ;  which  teftifies,  that  property  in  de- 
pendent of  pofTefiion  was  confidered  to  be  a  right 
of  the  flendereft  kind.  In  later  times,  when  the 
relation  of  property  was  fo  ftrengthned  as  to  be 
clearly  diftinguifhed  from  pofifefTion,  this  prefcrip- 
tion  was,  among  the  Romans,  extended  to  ten 
years  -,  and  with  us  a  man,  by  prefcription,  is  noc 
deprived  of  the  mod  trifling  moveable  in  a  fhorter 
time  than  forty  years. 

*  Coke  f  feems  not  to  liave  underftood  this  matter,  wlien  he 
can  find  no  caufe  for  the  regulation,   Oiher  ihan  the  encourage- 
ment of  fairs   and    markets,  in  order  to    promote  coninierce. 
This  implies,  that  formerly  a  purchafe,  even   lu  open  market, 
afforded  no  fecurity  againft  the  proprietor  ;  and  that  the   legif- 
lature,   to  encourage  fairs  and  markets,  could  think  of  no  bet- 
ter expedient,  than   to  render  property  precarious,  and  to  fub- 
jeft  individuals  to    frequent  forfeitures.     A  meafure  fo  unjufl: 
and  fo  violent,  is  not   agreeable  to  ihe  genius  of  the  law  of 
England.     This  regulation  (as  in  the  text)  was  introduced  to  fe- 
cure property,  not  to  unhinge  it ;' which  alfo  appears  from  the 
two  ftatutes  mentioned   by  our  author,  confining  the  privilege 
of  thofe  who   purchafe  in  open  market   within  the  narrovveli 
bound?.     By  the  latter,  i'/^.  3 id  of  Elizabeth,  no  perfon  is  in 
fafety  to  buy  a  horfe  even  in  open  market,  unlefs  fom.e  fufHci- 
ent  or  credible  perfon  vouch  for  the  vender.     And  even  in  that 
cafe,  the  horfe  muft  be  reftored  to  the  proprietor  claiming  with- 
in fix  months,  and  offering  the  price  that  was  paid  by  the  lo/ia 
Jide  pur  chafer. 
■^  Inftit.  z.  p.  713* 

But 
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But  if  fuch  originally  was  the  law  of  property, 
by  what  over-ruHng  principle  has  property  acqui- 
red ftrength  and  energy  to  afFed  the  fubjed  where- 
ever  found,  and  to  exclude  even  an  honeft  purcha- 
ler,  where  the  title,  of  his  author  is  difcovercd  to  be 
lame  ?  This  queftion  enters  deep  into  the  hiftory  of 
law,  and  the  anfwer  to  it  muft  be  drawn,  partly 
from  natural,  partly  from  political  principles.  It 
will  appear,  in  the  courfe  of  this  hiftory,  that  both 
have  concurred  to  beftow  upon  property  that  degree 
of  firmnefs  and  ftability  which  at  prefent  it  enjoys  a- 
mong  all  civilized  nations.  Proceeding  regularly, 
according  to  the  courfe  of  time,  the  firft  caufe  which 
offers  itfelf  to  view  is  a  natural  principle. 

Man,  by  the  frame  of  his  body,  is  unqualified 
to  be  an  animal  of  prey.  His  ftomach  requires 
more  regular  fupplies  of  food  than  can  be  obtained 
in  a  ftate  where  the  means  of  nouridiment  are  fo 
precarious  *,     His  necefTities  taught  him  the  art  of 

taming 

*  When  men  were  hunters,  and  lived,  like  the  Savage  ani- 
mals, upon  prey,  there  could  be  no  regular  fupplies  of  food  ; 
and  r.fier  they  became  fhepherds,  the  former  habit  of  abfti- 
uence  made  their  meals  probably  lefs  frequent  than  at  pre- 
fenr,  though  food  was  at  hand.  In  old  times  there  was 
but  one  meal  a  day ;  which  continued  to  be  the  fafhion, 
even  after  great  luxury  was  indulged  in  other  refpedls.  In  the 
war  which  Xerxes  made  upon  Greece,  it  was  pleafantly  faid  of 
the  Abderites,  who  were  appointed  to  provide  for  the  King's 
table,  that  they  ought  lo  go  in  a  general  proceffion,  and  ac- 
knowledge the  favour  of  the  gods,  in  not  inclining  Xerxes  to 
eat  twice  a  day  *,    In  the  reign  of  Henry  VI.  of  England,  we 

*  Herodotus,  L.  7. 

have 
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taming  fuch  of  the  wild  creatures  as  are  peaceable 
and  docile.  Large  herds  were  propagated  of  cattle, 
fheep  and  goats,  which  afforded  plenty  of  food 
ready  at  hand  for  daily  ufe.  By  this  invention, 
the  conveniences  of  living  were  greatly  promoted  : 
and  in  this  (late,  which  makes  the  fecond  fbage  of 
the  focial  life,  the  relation  of  property,  though  not 
entirely  disjoined  from  pofiTefTion,  was  confiderably 
enlivened.  The  care  and  attention  bellowed  upon 
a  domeftic  animal  from  the  time  of  its  birth,  form 
in  the  mind  of  every  one  a  ftrong  connexion  betwixt 
the  man  and  his  beaft,  which,  upon  any  cafual  in- 
terruption of  pofTefTion,  does  not  fo  readily  vanifh, 
as  in  the  cafe  of  a  wild  beaft  feized  by  a  hun- 
ter. 

Thus,  by  a  natural  principle,  the  relation  of  pro- 
perty was  in  fome  meafure  fortified,  and  was  conli- 
dered,  as  forming  a  ftri6ler  connedion  betwixt 
man  and  other  animals  than  it  did  originally.  In 
this  condition,  a  political  principle  contributed  to 
make  the  relation  appear  flill  more  intimate.     Ex- 


have  Shakefpear's  authority,  that  the  people  of  England  fed 
but  twice  a  day  *.  Our  hiilorian,  Heflor  Boyes,  exclaims 
againft  the  growing  luxury  of  his  time,  that,  not  fatisfied  with 
two  meals,  fome  men  were  fo  gluttonous  as  to  eat  thrice  every 
day.  Cuftom,  no  doubt,  has  a  powerful  effed  in  this  cafe, 
as  well  as  in  many  others :  but  the  human  frame  is  not  fo  much 
vnder  the  power  of  cuflom,  as  to  make4t  eafy  for  a  man,  like 
an  eagle,  to  fall  perhaps  for  a  month. 

*  Vol.  V.  p.  95.  near  the  top,  compared  with  page  93  In  the  middle, 
"V^arburton's  Edition, 
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periencc  demonftrated,  that  it  is  impradicable  to 
repreis  theft  and  robbery,  if  purchafers  be  fecure 
upon  the  pretext  of  bona  fdes.  For  every  purchafe 
muft  be  prefumed  honed,  till  the  contrary  be 
proved  *,  and  nothing  is  more  eafy  than  to  contrive 
a  dillioneft  purchafe  that  (hall  be  fecure  from  detec- 
tion. To  remedy  an  evil  which  gave  fo  great  fcope 
to  ftealth  and  violence,  the  regulation  above 
mentioned  wa,S/in  this  ifland,  introduced  among  our 
Saxon  ancedors,  prohibiting  all  buying  and  felling 
except  in  open  market,  After  this  regulation,  a 
private  purchafe  afforded  no  fecurity,  nor  v;as  the 
property  transferred.  The  nexus^  or  lien  of  pro- 
perty, was  greatly  ftrengthned,  when  it  was 
now  become  law,  that  no  man  could  be  depriv- 
ed of  his  property  without  his  own  confent  ; 
except  fingly  in  the  cafe  of  a  purchafe  lona  fide 
in  open  market.  I  add,  upon  this  head,  that 
the  notion  of  right  independent  of  natural  power, 
once  evolved,  acquired  the  greateft  firmnefs  and 
ftability,  by  the  regular  eftablifhment  of  courts  of 
juftice,  the  great  purpofe  of  which  is  to  afford  natu- 
ral power,  whenever  it  is  of  ufe  to  make  right  or  mo- 
ral power  effectual . 

And,  by  the  way,  the  influence  of  property,  in 
its  different  ftages  of  improvement,  is  extremely  re- 
markable. The  nexus^  or  lien  of  property,  being 
originally  flight,  it  was  not  thought  unjufl  to  de- 
prive a  man  of  his  property  by  means  of  a  bona  fide 
purchafe,  even  where  the  fubje6t  was  fold  by  a  rob- 
ber.    The  law,  which  reftrained  purchafes  except  in 
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open  market,  beHowed  a  firmnefs  upon  the  relatloa 
of  property,  which  made  it,  in  fome  meafure,  pre- 
vail over  the  right  arifing  from  a  bona  fide  purchafe. 
This  produced  the  flatute  above  mentioned,  31ft  of 
Elizabeth,  enading,  that  even  a  bona  fide  purchafe 
in  open  market  fhall  not  transfer  the  property, 
provided  the  proprietor  claim  within  fix  months,  and 
offer  to  the  purchafer  the  price  he  paid.  So  ilands 
the  law  of  England  to  this  day  ;  and  yet  to  fuch 
{lability  has  the  relation  of  property  arrived  by  the 
courfe  of  time,  and  by  the  favour  of  all  men,  that 
it  is  doubtful,  whether,  at  prefent,  the  claim  of 
property  would  not  be  fuftained,  even  without  offer- 
ing the  price.  In  Scotland  there  is  a  regulation,  of 
a  very  old  date,  for  the  fecurity  of  property.  Be- 
iides  buying  in  open  market,  the  purchafer  is  bound 
to  take  fiom  the  vender  fecurity  for  his  honefty,  term- 
ed, Borgh  of  haim-hald.  By  this  precaution  the 
purchrfer  was  fecure  againft  all  the  world.  But  if 
the  goods  came  to  be  claimed  by  the  true  owner, 
the  cautioner  was  bound  to  produce  the  vender,  other- 
wife  to  be  liable  for  damages  *.  But  though  this 
continues  to  be  our  flature  law,  fuch  however  is  the 
influence  of  property,  that  I  doubt  whether  our 
judges  would  not  be  in  hazard  of  fuflaining  a  ret 
vindicatio  againft  the  purchafer  in  open  market,  e- 
ven  after  ufing  the  foregoing  precaution.  Proper- 
ty, it  is  certain,  is  a  great  favourite  of  human  na- 
ture, and  is  frequently  the  objedl  of  a  very  (Irong 
affedion.     In  the  Eu6luating  flate  of  human  affairs, 

*  leg.  Burg,  Cap.  128. 

before 


94  HISTORY    of 

before'  regular  governments  were  formed,  property 
was  feldom  fo  permanent  as  to  afiPord  great  fcope 
for  this  afFe6lion.  But  in  peaceable  times,  under  a 
fleady  adminiftration  of  law,  the  affe6lion  for  pro- 
perty becomes  exceeding  ftrong,  which,  of  confe- 
quence,  fortifies  greatly  the  relation  of  property. 
Thus  there  is  difcovered  a  natural  connedlion  be- 
twixt government  and  property.  From  the  weak 
and  infantine  (late  in  which  both  are  found  origi- 
nally, both  of  them,  by  equal  degrees  of  improve- 
ment, hav^  arrived  at  that  itability  and  perfedlion 
which  they  enjoy  at  prefent. 

Having  advanced  fo  far  in  the  hi-ftory  of  move- 
able property,  it  is  full  time  to  turn  our  view  to  the 
property  of  land.  In  the  two  firft  flages  of  the 
focial  life,  while  men  were  hunters  or  fhepherds, 
there  fcarce  could  be  any  notion  of  land-property. 
Men  being  Itrangers  to  agriculture,  and  alfo  to 
the  art  of  building,  if  it  was  not  of  huts,  which 
could  be  raifed  or  demolilhed  in  a  moment,  had 
no  fixed  habitations,  but  wandred  about  in  hords  or 
clans,  in  order  to  find  pafture  for  their  catde  *.  In 
this  vagrant  life  men  had  fcarce  any  connexion  with 

*  The  Scythians  drawing  no  fubfiftence  from  the  plough, 
but  from  cattle,  and  having  no  cities  nor  inclofed  places,  made 
their  carts  ferve  them  for  houfes :  by  which  it  was  eafy  for  them 
to  move  from  place  to  place.  Herodotus  f  from  this  obferves, 
that  the  Scythians  are  never  to  be  found  by  an  enemy  they 
chufe  to  avoid. 

•^  Book4» 
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land  more  than  with  air  or  water.  A  field  of  grafs 
might  be  confidered  as  belonging  to  a  hord  or  clan, 
while  they  were  in  pofleflion  ;  and  fo  might  the  air 
in  v/hich  they  breathed,  and  the  water  of  which 
they  drunk  :  but  the  moment  they  removed  to  an- 
other quarter,  there  no  longer  fubfifted  any  connec- 
tion betwixt  them  and  the  field  that  was  deferted. 
It  fay  open  to  new-comers,  who  had  the  fame  right 
as  if  it  had  not  been  formerly  occupied.  Hence  I 
conclude,  that  while  men  led  the  life  of  ihepherds, 
there  was  no  relation  formed  betwixt  them  and  land, 
in  any  manner  fo  diftin(5l  as  to  obtain  the  name  of 
Property  *. 

Agriculture,  which  makes  the  third  flage  of 
the  focial  life,  produced  the  relation  of  land-proper- 
ty.    A  man  who  has  beftovved  labour  in  preparing 
a  field  for  the  plough,  and  who  has  improved  this 
field  by  artful  culture,  forms  in  his  mind  a  very 
intimate  connexion  with  it.     He  contracts,  by  de- 
grees,   a  fingular  afiedion  for  a   fpot,  which,   in 
a  manner,  is  the  workmanfhip  of  his   own  hands. 
He  chufes    to    live   there,   and    there  to    depofit 
his  bones.      It  is  an  obje6l  which  fills  his  mind, 
and    is    never   out   of    thought    at   home  or    a- 
broad.     After  a  fummer's   expedition,  or   perhaps 
years   of  a   foreign   war,  he   returns   with  avidity 
to  his  own  houfe,  and  to  his  own   field,  there  to 
pafs  his  time  in  eafe  and  plenty.     By  fuch  trials 
the  relation  of  property  being  gradually  evolved,  is 

*  See  the  defcription  given  by  Thucydides   of  the  ori^rinai 
ilate  of  Greece.     Booh  i.  a:  the  beginning. 
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disjoined  from  pofTeffion  ;  and  to  this  disjun6llon, 
the  lively  perception  of  property  with  refped;  to  an 
objed  \o  confiderable,  mainly  contributes.  If  a 
proprietor  happen  to  be  difpofleiTed  in  his  abfence, 
the  injuftice  done,  in  depriving  him  of  the  exeicife 
of  his  property,  is  perceived  and  acknowledged. 
In  the  common  fenfe  of  mankind  he  continues  pro- 
prietor, and  a  rn  vindicatio  will  be  fuftained  to  him 
again  (I  the  poflefibr,  to  whom  the  property  cannot 
be  transferred  by  an  immoral  ad.  But  what  if  the 
fubjed,  after  a  Jong  interval,  be  purchafed  honafide^ 
and  peaceable  pofleffion  attained  r  I  have  given  my 
reafons  above,  for  conjefluring,  that  in  ancient 
times,  fuch  a  purchafe  transferred  property,  and 
extinguiflied  the  right  of  the  former  proprietor. 
Such  undoubtedly  was  once  the  condition  of 
moveable  property,  gradually  altered,  as  obferved 
above,  by  fucceffive  regulations.  Land-property 
continued  a  much  fhorter  time  in  this  unliable 
condition.  Of  all  fubjcds  of  property,  land  is  that 
which  engages  our  affedlon  the  moft  *,  and  for  this 
reafon  the  relation  of  property,  refpeding  land,  grew 
up  much  fooner  to  its  prefent  (irminefs  and  ftabiHty, 
than  the  relation  of  property  refpeding  moveables. 
For  many  centuries  pafl,  it  is  believed,  that  in  no 
civihzed  nation,  has  bona  fides  alone  been  held  to 
fecure  the  purchafer  of  land.  Where  the  vender  is 
not  proprietor,  it  is  requifite  that  the  purchafe  be 
followed  with  a  long  and  peaceable  poiTefiion. 

It  is  extreme   probable,  that  the  flrong  nexus  of 
land-property,  which  cannot  be  ioofed  otherwife  than 
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by  confent,  had  an  influence  upon  moveable  proper- 
ty, to  nnake  it  equally  (table.      But  if  land -property 
led   the  Way  in  this  particular,    moveable  property 
undoubtedly  led  the  way  in  what  we  are  now  to  en- 
ter upon,  viz,  the  power  of  aliening.     The  con- 
nediion  of  perfons  with  moveables  is   more  immedi*;^ 
ate  than  with  land.     A  moveable  may  be  locked  up 
in  a  repofitory.     Cattle  are  killed  every  day  f  r  the 
fuflenance  of  the  proprietor  and  his  family,     r  rem 
this  power,  the  tranfition  is  eafy  to  that   of  aliena- 
tion ;  for  what  doubt  can   there  be  of  my  power 
to  alien  what  I  can  dePtroy  ?  The  right  or  power 
of  alienation  muft  therefore  have  been  early  recogni- 
zed as  a  quality  of  moveable  property.     The  power 
of  difpofmg  moveables  by  will,  to  take  effedt  after 
death,  is  a  greater  flretch  •,  and  we  fhall  have  occa- 
fion  to  fee,  that  this  power  was  not  early  acknow- 
ledged as  one  of  the  qualities  even  of  moveable-pro- 
perty*  We  have  reafon,  before  hand,  to  conjeclure, 
that  a  power  of  aliening  land,  whether  to  tak-  effedl; 
inftantly,  or  after  death,   was  not  early  introduced  ; 
becaufe  land  admits  not,  like  moveables,  a  ready 
delivery  from .  hand  to  hand.     And  this  conjedfure 
will  be  verified  in  the  following   part  of  our  hif- 
tory.     Land,  at  the  fame  time,  is  a  defireable  ob- 
jed  ;  and  a  power  to  ali^n,  after  it  came  to  be  efcab- 
lifhed  in  moveable  pi^operty,  could  net  long  be  fepa- 
rated  from  the  property  of  land. 

But  before  we  proceed  farther  in  this  hiftory,  we 
mull  take  a  view  of  the  forms  and  folemnities  which, 
in  the  common  apprehenfion  of  mankind,  are  requi- 
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fite,  firft  to  acquire,  and  then  to  transfer  land -pro- 
perty. For  thefe,  if  I  miftake  not,  will  fupport 
the  foregoing  obfervarions.  It  is  taught  by  all  wri- 
ters, that  occupation  is  an  effential  folemnity  in  the 
original  eftablifhment  of  land -property.  The  reafon 
will  be  evident  from  what  is  faid  above,  that  proper- 
ty originally  was  not  feparated  from  pofTeffion. 
And  the  fame  folemnity  is  requifite  at  this  day 
with  refped  to  every  uninhabited  country:  for 
where  there  is  no  proprietor  to  alien,  there  can 
be  no  means  other  than  occupation  to  form  the 
connexion  of  property,  whether  with  land  or  with 
moveables.  Occupation  vv^as  equally  neceffary  in 
old  times  to  compleat  the  transference  of  land- 
property.  For  if  property  was  not  underlfood  to 
have  an  exiftence  without  pofTefTion,  occupation 
behoved  to  be  neceffary  for  transferring  the  property 
of  land,  as  well  as  for  eilabliiliing  it  originally. 
But  fo  foon  as  property  came  to  be  confidered  as  a 
right  independent  of  pofieiTion,  it  was  natural  to  re- 
lax from  the  folemnities  formerly  requifite  to  tranf- 
■fer  land-property.  It  is  often  difficult,  and  always 
troublefbme,  to  introduce  a  purchafer  with  his  fami- 
ly and  goods  into  the  nitural  poff.ffion  ;  and  this 
folemnity  therefore  was  difpenfed  with,  becaufe  not 
elTential  upon  the  later  fyflem  of  property.  But 
then,  in  oppolition  to  a  pradice  fo  long  eftablifhed, 
the  innovation  would  have  been  too  violent,  to  a- 
fcribe  to  the  bare  will  of  the  former  proprietor,  the 
efficacy  of  t  ansferring  the  property  to  a  purchafer, 
v/ithout  any  fort  of  folemnity  in  place  of  polfeffion. 
Such  is  our   attachment  to  fenfible  objedls,  that  it 

would 
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would  have  appeared  like  magic,  or  the  tricks  of  a 
joggler,  to  make  the  property  of  land  jump  from 
one  perfon  to  another,  merely  upon  pronouncing  cer- 
tain words  exprelTing  will  or  confent.     Words  are 
often  ambiguous,  and  always  too  tranfitory  to  take 
fall  hold  of  the   mind,  without    concomitant   cir- 
cum  fiances.     In  place  therefore  of  adual  polTeflion^ 
fome  ouvert  adl  was  held  necelfary  in  order  to  com- 
pleat  the  tranfmifTion.     Thisadl,  of  whatever  nature 
it  be,  is  conceived  as  reprefcnting  pofieffion,  or  as  a 
fymbol  of  it  :  and  hence  it  has  acquired  the  name  of 
fymbolical  poITeiTion.     When  this  form  firft  crept 
in^  fome  adl  was  chofen  to  reprefent  pofTeflion  as  dif- 
tindlly  as  poflible  \  witnefs  the  cafe  mentioned  by  Sel- 
den  *,  where  a  grant  of  land  made  to  the  church, 
anno  6Sy,  was  perfedled,  by  laying  a  turfof  the  land 
upon   the    altar.     This  innovation  was  attempred 
with    the    greateft  caution ;    but    after   the   form 
became   cuftomary,  there  was    lefs   nicety   in   the 
choice.     The  delivery  of  a  fpear,  of  a  helmet,  or 
of  a  bunch  of  arrows,  compleated  the  tranfmiffion. 
In  fliort,  any  fymbol  was  taken,  however  little  coa- 
nefted  with  the  land :  it  was  faflicient  that  it  was 
connected  with  the  will  of  the  granter.     In  the  ca- 
thedral of  York'  there  is,  to  this  day,  preferved,  a 
horn  delivered  by  Ulphus  king  of  Deira  to  the  mo- 
naftry  of  York,  as    a    fymbol  for  compleadng  a 
grant  of  land  in  their  favours  f. 

A  fingle 

*  Janus  Anglorum,  Cap.  25. 

•f  It  is  a  common  pra(Slice  among  the  falmon  fiHier''  to  pur- 
loin from  their  makers  part   of  the  iiih ;  and  it  is  very  d;iFiCu'r 
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A  fingle  obfervation,  with  which  I  fhall  conclude 
this  branch  of  our  fubjed,  may  ferve  to  give  us  a 
more  enlarged  view  of  it.  It  appears  to  me,  that 
there  is  a  ftrider  analogy  betwixt  creating  perfonal 
obligations  and  transferring  land-property,  thah-  is 
commonly  imagined.  Words  merely,  make  no 
great  impreffion  upon  the  rude  and  illiterate.  In 
ancient  times  therefore,  fome  external  folemnlty 
was  always  ufed  to  fortify  covenants  and  engage- 
ments, without  which  they  were  reckoned  not 
binding  *.  Writing  at  prefent  being  common,  and 
the  nieaning  of  words  afcertained,  we  require 
no  other  folemnity  but  writing,  to  compleat  the 
moft  important  tranfadions.  Writing  hitherto 
among  us,  with  regard  to  land-rrghts,  has  not  fu- 
perceded  the  necefilty  of  fymbolical  delivery  :  but 
when  our  notions  come  to  be  more  refined,  and 
fubftance  regarded  more  than  form,  it  is  probable, 
that  external  fymbols,  Vv'hich  have  long  been  laid 
alide  in  perfonal  rights,  will  alfo  be  laid  afide  in 
rights  afFe6ling  land.  We  return  to  our  hif- 
tory. 

Pkoperty,  as  originally  limited,  beflowing  no 
power  of  alienation,  carries  the  mind  naturally  to 

to  rtftrain  them,  becaafe  they  fcarce  think  it  a  fault.  They 
cannot  conceive  that  the  falmbn,  before  delivery,  belong  to 
their  mafter.  After  delivery  indeed,  or  after  the  maf!'er's  mark 
is  put  upon  the  fifb,  they  readily  admit,  that  it  would  be  thefc 
ti  take  any  avvay.  This  (hows,  ^that  in  the  natural  fenfe  of  man- 
kind, occupacion  or  delivery  is  requifite  to  ellabliili  property* 

*  See  the  Q^T^^y  immediately  fcregoirg* 
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the  children  of  the  poirelTor,  who  continue  the  pof- 
feffion  after  his  death,  and  who  mud  fucceed  if  he 
cannot  ahen  J.  Their  right,  bcring  independent  of 
his  will,  was  conceived  a  fort  of  property.  They 
make  part  of  the  family,  live  upon  the  land  ;  and, 
in  common  with  their  parents,  enjoy  the  produdl  of 
the  land.  When  the  father  dies,  they  continue  in 
poiTelTion  without  any  alteration,  but  that  the  fami- 
ly  is  lefs  by  one  than  formerly.  Such  a  right  in 
children,  of  which  the  father  could  not  deprive 
them,  v^hich  commienced,  in  fome  meafure,  at  their 
birth,  and  which  was  pcrfedled  by  the  father's 
death,  was  not  readily  to  be  diftinguiflied  from  pro- 
perty. It  is,  in  effe^V,  the  fame  with  the  ftridlefl 
entail  that  can  be  contrived. 

To  thofe  who  are  ignorant  of  the  hiflory  of  law, 
and  in  their  notions  are  riveted  to  the  prefent  fydem 
of  things,  the  right  here  attributed  to  children  may 
appear  chimerical.  But  it  will  have  a  very  different 
appearance,  after  mentioning  a  few  of  the  many  an- 
cient culloms  and  regulations  founded  upon  it. 
And,  to  pave  the  way,  I  fball  firit  fhow,  that  the 
notions  of  the  ancients  about  this  matter  were  pre- 
cifely.as  here  dated  ;  for  which  I  appeal  to  a  learned 
Roman  lawyer,  Paulus  f,  "  In  fuis  heredibus  evi- 
"  dentius  apparet,  continuationem  dominii  eo  rem 

X  He  R  EDES  tamen  fuccefTorefqce  fui  cuique  liberi ;  et  nullum 
teftamentum.     Tacitus  de  moribus  Germanorum, 

f  1.  1 1,  de  liber,  &  pofthum.  hered. 
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"  perducere  ut  nulla  videatur  hereditas  fuifie,  quafi 
"  olim  hi  domini  efTent,  qui  etiam  vivo  patre  quo- 
•*  dam    mode  domini  exifcimantur.     Unde   etiam 
"  filius-familias    appellatur,     ficut  pater-familias : 
''  fola  nota  hac  adjeda,  per  quam  diftinguitur  ge- 
''  nitor  ab  co  qui  genitus  fit.     Itaque  pojl-  mortem 
"    patris  non  hereditatem  percipere  videntur,    fed 
*'  magis  liberam  bonorum  adminiftrationem  confe- 
"  quLintur."     Here  we  fee,  even  in  an  author  far  re- 
moved from  the  infancy  of  law,  the  intereft  which 
children  once  had  in    the   eftate   of    their  father, 
termed  a  fort  of  property.     The  only  thing  furpri- 
fmg  in  this  pafTage  is,  that  a  notion  fo  diflinft  fhould 
remain  of  the  property  of  children  in  their  father's 
effeds,  for  fuch  a  length  of  time  after  the  right  was 
at  an  end.     But  to  proceed,  it  plainly  arofe  from 
this  right,  that,  among  the  Romans,   children  got 
the  appellation  o{ fiii  et  necejfarii  heredes.     The  fbridl 
conne61ion   betwixt  parents    and  children  produced 
the  firfl:  term  ;  and  the  other  arofe  from  the  fingu- 
larity  of  their  condition,  that  the  heritage  becoming 
theirs  ipfofa^o  by  the  father's  death,  they  were  heirs 
neceffarlly,  without  liberty  of  choice.     Nor  did  this 
fubjed  them  to  any  rifk,  becaufe,  deriving  no  right 
from  their  father,  they  were   not  bound  to   fulfil 
his  deeds.       In    general,    while  property  fubfifled 
without  power  of  aliening,  no  deed  done  by  the  far 
ther,  whether  civil  or  criminal,  could  affed  the  chil- 
dren.    And  as  to  crimes,  fome  good  authorities  are 
ftiii  extant.     It  was  a  law  of  Edward  the  ConfelTor, 
That  children  born  or  begot  before  commiflion  of 
a  crime,  which  infers  forfeiture  of  goods,  fhall  not 
.  '  lofq 
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ofe  their  inheritance  *.  And  it  was  a  law  of  the 
Longobards  f ,  That  goods  are  not  confifcated 
where  the  criminal  has  near  relations.  Other  regu- 
lations, acknowledging  this  right  in  children,  and 
authorifing  particular  exceptions  from  it,  will  come 
in  more  properly  after  proceeding  a  little  farther  in 
our  hiflory. 

It  is  remarked  above,  that  the  enlarged  notion  of 
property,  by  annexing  to  it  a  power  of  alienation, 
obtained  firfl-  in  moveables  -,  and  indeed  fociety 
could  fcarce  fubfifl  without  fuch  a  power  •,  at  leaft 
fo  far  as  is  neceffary  for  exchanging  commodities, 
and  carrying  on  commerce.  But  the  fame  power 
was  not  early  annexed  to  the  property  of  land,  unlefs 
perhaps  to  fupport  the  alienation  of  fome  fmall  part 
for  value.  This  we  certainly  know,  that  a  proprietor 
of  land,  which  had  defcended  to  him  from  his  ancef- 
tors,  could  not  difpofe  of  it  totally,  even  for  a  va- 
luable confi deration,  unlefs  he  was  reduced  to  want  of 
bread  -,  and  even  in  that  cafe  he  was  obliged  to  make 
the  firll  offer  to  his  heir.  This  regulation,  known 
among  lawyers  by  the  name  o^jus  retra^uSy  is  very 
ancient,  and  we  have  reafon  to  believe  it  was  uni- 
verfal.  It  obtained  among  the  Jews  '^.  It  was  the 
law  of  Scotland  |1,  of  v/hich  we  have  traces  remain- 
ing not  above  three  centuries  ago  §.  And  it  ap- 
pears  alfo  to  have  been  the  law  among  other  Euro- 

*  Lamb?rd's  colleflion  of  old  Englifh  Law?,  Edw.  the  Con- 
felTor.  lex  19.  at  the  end.  f  L.  i.  tit.  10.  §  i, 

X  Ruth,  Chap.  4.  ||  Leg.  Burg.  cap.  49,  94,  95,  96, 

115,    125.   §  7.  1*27.  §    See  r.ppendi.\,  No.  i, 
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pean  nations  *.  But  this  regulation  gave  place 
gradually  to  commerce ;  and,  now  for  ages,  bar- 
gains about  land  have  been  not  lefs  free  than  bar- 
gains about  moveables.  The  power  of  aliening  for 
a  valuable  confideration  is  now  univerfally  held  to  be 
inherent  in  the  property  of  land  as  well  as  of  move- 
ables. 

Donations,  or  gratuitous  alienations,  were  of  a 
flower  growth.     Thefe  were  at  firft  fmall,  and  upon 
plaufible  pretexts.     By  degrees  they  gained  ground, 
and  in  courfe  of  time  came  to  be  indulged  almoft 
withour  limit,  tlon.     By  the  laws  of  the  Vifigoths  f, 
k  was   lawful   to   make   donations   to  the  church. 
The  Burgundians  fuftained  a  gift  by  a  man  though 
he   had   children  J.       And   among  the  Bavarians, 
it  was  lawful  for   a  free   man,  after  dividing  his 
means    with    his  fons,  to  make  a  donation  to  the 
church  out  of  his  own  portion  ||.      With  refped  to 
our  Saxon  anccuors,  the  learned  antiquary  Sir  Hen- 
ry Spelman  is  an  excellent  guide.     He  obfrrves  §, 
*^  That  heretable  land  began  by  little  and  little  to 
«'  be  aliened  by  proprietors,  firft   to  churches  and 
f'  relicrious    houfes,  by  confent   of  the  next  heir  ^ 
''  next  to  lay  perfons  •,  (o  that  it  grew  at  lafi:  a  mat- 
?'  ter  of  coui*fe  for  children,  <xs  heredes pr^oximi^  for 
.  f'  kinfmen,  as  heredes  remotiores^  and  for  the  lord, 
^^  as  heres   tiltimus^  to  confirm  the  fame.       Such 

*  Laws  of  the  Saxons,  §  14,  j6.  f  L.  5,  Tit.  i.  §  1. 

t  Laws   of  the  Burgundians,  Tir.  i; 

|[  Laws  of  the  Bavar,  Tit.  f .  §  i. 

^  Of  ancient  Deeds  and  Charters,  page  234. 
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<«  confent   being  underftood   a   matter  of  courfe, 
^*  it  crrew  to  be  law.  That  the  father,  without  con- 
*'  fent  of  his  heirs,  might  give  part  of  his  land,  ei- 
*'  ther  to  religious  ufes,    or  in   marriage   with   his 
<*  daughter,  or  in    recompence  of  fervice."     That 
fuch  was  the  practice  of  England  in  the  days  of 
Henry  II.  Glanvil  teftifieth  f.     And  that  fuch  alfo 
was  the  law  of  Scotland  in  the  days  of  David  II.  is 
teftified   by    Reg.  Maj.  ijl      But  here  a  limitation 
mentioned  by  both   authors  muft  be  attended  to. 
That  fuch  a  donation  was  not  effedlual  unlefs  com- 
pleated  by  delivery.     The  reafon  afllgned  is  flight 
and  unfatisfadory -,  but  the  true  reafon  is,  that  if 
'  the  fubjeifi:  was  not  delivered,  the  heir,    whether  we 
confider  the  feudal  or  allodial  law,  was  entitled  to 
take  pofleffion  after  his  anceftor's  death,  without  be- 
ing fubjedlied  to  pay  any  of  the  debts,  or  perform 
any  of  the  engagements  of  his  anceftor.     And  upon 
'  this  account  there  was  no  fecurity  againft  the  heir, 
but  by  delivery.     This  alfo  appears  to  have  been 
the  Roman  law  *. 

Donations  inter  vivos ^  paved  the  way  to  dona- 
tions mortis  caufa.  But  this  was  a  wide  ftep,  which 
behoved  to  require  the  authority  of  a  law  ;  for  it  was 
hard  to  conceive  that  the  will  of  any  man  fhould, 
after  his  death  and  after  his  own  right  was  at  an  end, 
have  fo  flrong  an  effedl,  as  to  prefer  any  perfon  to 
the  lawful  heir.  The  power  of  tefting  was  introdu- 
ced among  the  Athenians  by  a  law  of  Solon,  givino- 
power  to  every  proprietor  who  had  no  children,  to 

f  L.  7.  cap.  I.  X  L.  2.  cap.   18. 

f  Heineccii  antiquitates  Romanas,  L.  2.  Tit.  7.  §  13, 

regu- 
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regulate  his  fucceffion  by  teflament.     Plutarch,  in 
the  life  of  that  law-giver,  has  zhe  following  pafTage. 
''  Magnam  quoque  fibi  exiflimationem  peperit  lege 
*«  de  tcRamentis  lata.     Antea  enim  non  licebat  tef- 
*'  tamentum  condeie,  nam  defunfti   opes  domum- 
«'  que,  penes   genere  proximos  manere  oportebat. 
*'  Hie   liberum  fecit,  fi  liberi  non  elient,  res  fuas, 
*'  cui  vellet  dare  :  prstulitque  amicitiam  generi,  et 
*'  gratiam  necelTitati  :  et  effecit,  utpecuni^  pofTcfTo- 
"  rum  proprije  eiTent."     The  concluding  fentence 
is  remarkable.    Alienations  i;?Jer  vivos  had  been  lono- 
in  pradice  j  and  it  was  but  one  flep  farther  to  annex 
to  property    a  power    of    alienating    morUs   can/a, 
Athens  v;as  ripe  for  this  law  ;  and  hence  it  was  natu- 
ral for  Plutarch  to  obferve  that  the  power  of  telling 
made  every  man  proprietor  of  his  own  goods.     The 
Decemviri  at  Rome  transferred  this  law  into  their 
Twelve  Tables  in  the  following  words.    F at er  fa-mi- 
lias   uti  hgajjit  fiiper  familia^  fccuni^^  tuteUve  fii^e 
rei^  ita  jus  efto.     This    law,  though  conceived  in 
words  unlimited,  was  certainly  not  intended,  more 
than  Solon's  law,  to  deprive  children  of  their  birth- 
right, v/hich,   in  that  early  period,  was  too  firmly 
ellabliilitd,  to  be  fubjecied  to  the  arbitrary  will   of 
the  father  •,  and  if  their  in^ereft  in  the  fucceffion  had 
not  been  greater  than  that  of  other  heirs,  they  would 
not  have  been  diftinguiflied  by  the  appellation  of 
fui  et  necejfarii  hercdes.     Further,  that  among  the 
Romans,  the  pov/er  of  tefting  did  not  originally  af- 
fect the  heirs  who  are  the  ifTue  of  the  teftator's  own 
body,  muil  be  evident  from  the  following  circum- 
Ilance,  that  even  after  the  law  of  the  Twelve  Tables, 

no 
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no  man  had  a;  power  to  exheredate  his  own  ifTue, 
unlefs  in  the  teftament  he  could  fpecify  a  jull  caufe, 
ingratitude  for  example,  rendering  them  unworthy  of 
the  fuccelTion.  And  the  querela  inoficiofi  teftamenti 
was  an  adion  introduced  in  favour  of  children,  for 
refcinding  teftaments  made  in  their  prejudice,  in 
which  no  caufe  of  exheredaticn  was  afligned,  or  an 
unjuft  caufe  afligned.  It  is  true,  that  a  man  was 
afterwards  indulged  to  difmherit  his  children  with- 
out a  caufe,  provided  he  bequeathed  to  them  the 
fourth  part  of  what  they  would  have  inherited  ab 
inteftato  *.  But  Juftinian  f  reftored  the  old  law, 
declaring,  that  without  a  jufl  caufe  of  exheredation, 
fpecified  in  the  tefiament,  th^  querela  Ihall  be  com- 
petent, notwithftanding  his  leaving  the  faid  fourth 
part  to  his  fon  and  heir.  And  this  regulation  was 
adopted  by  the  Longobards  J. 

But  though  the  fin  et  necejfarii  heredes  could  not 
be  diredly  exheredated,  it  was  in  the  father's  power 
not  only  by  alienations  inter  vhos^  but  even  by  con- 
tradling  debt,  to  render  the  fucceffion  unprofitable. 
So  foon  as  the  power  of  aliening  becomes  a  branch 
of  property,  every  fubjedl  belonging  to  a  debtor,  land 
or  moveables,  muil  lie  open  to  be  attached  by  his 
creditors.  It  is  his  duty  to  convert  into  money,  the 
readied  of  his  fubjecls  for  their  payment,  and  if  he 
prove  refradory,  by  refufing  to  do  what  in  confci- 
ence  is  incumbent  upon  him,  the  law  will  interpofe. 

*  1.  8    §  6.  de  inofF.  teft.  f  Novel.  115.  cap.  3. 

J  L.  2.  Tit.  14,  §  12, 
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Jufllce  be  Hows  this  privilege  upon  creditors  during 
their  debtor's  life  -,  and  confeqiiently  alfo  after  his 
death  ;  it  being  inconfiftent  with  juftice  that  the  heir 
lljOLild  profit  by  their  lols.  This  new  circumftance 
introduced  neceflarily  an  alteration  of  the  law  as  to 
the  fui  et  necejfani  heredes:  for  now  they  could  no 
longer  be  held  as  necelTary  heirs,  when  their  being 
heirs  was  no  longer  attended  with  fafety,  but  might 
prove  ruinous  mftead  of  beneficial.  The  fame  rule 
of  juftice  which  prevailed  in  the  former  cafe,  prevail- 
ed alfo  in  this,  and  conferred  upon  them  the  privi- 
lege of  abandoning  the  fuccefiion,  in  which  cafe 
their  father's  debts  did  not  reach  them  *. 

It  may  appear  fingular,  that  while  children  were 
thus  gradually  lofmg  ground,  collateral  heirs,  who 
originally  had  no  privilege,  were  in  many  countries 
gaining  ground.  I  fliall  firfb  ftate  the  fadls,  and  af- 
terwards endeavour  to  afTign  the  caufe.  Several  na- 
tions followed  the  Grecian  plan,  indulging  an  unli- 
mited power  of  tefting,  where  the  teftator  had  not 
ilTue  of  his  own  body.  Thus,  by  the  Ripuarian  lav/, 
a  man  who  had  no  children  might  difpofe  of  his  ef- 
fedls  as  he  thought  proper  f ;  and  among  the  Vifi- 
goths,  the  man  who  had  no  defcendants  might  do 
the  fame  J.  But  this  privilege  was  more  limited 
among  other  nations.  The  power  of  making  a  tef- 
tament,  beftowTd  at  large  by  the  Roman  law,  fail- 

*  1.  12.  de  acquir.  vel  omit,  hsrtd. 

+  Lex  Ripuariorum,   §  48. 

J  Lex  Viligo.horuin,  L.  4.  Tiu  2.  §  co. 
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ing  children,  was  afterwards  conBned  within  narrow- 
er bounds.     The  privilege  which  children  and  other 
defcendants  had,  to  refcind  a  teftamentexheredating 
them  without  juft  caufcf,  fpread  \t(d(  upon   other 
near  relations  -,  and  thefe  therefore  might  infift  in  a 
querela  inrjfficiofi^  which  originally  Was  competent  to 
defcendants  only  *.     By  the  laws  of  the  German 
Saxons,  it  was   not  lawful  to  difmherit  the  heir -f. 
And  by  the  laws  of  king  Alfred,  ••'  He  who  inhe- 
**  rits  lands   derived   from  his  anceltors    by  writ, 
"  (hall   not  have  power  to  alien  the  fame  from  his 
*'  heirs,  efpecially  if  it  be  proved  by  writing  or  wit- 
"  neffcs,  that  the   perfon  who  made  the  grant  dif- 
"  charo;ed  fuch  alienation  t."    Thus  we  fee  in  feve- 
ral  indances,  the  prerogative  of  a  child  who  is  heir, 
extended  in  part  to  other   heirs,  which,    as   hinted 
above,  may  appear  furprifmg,  v.'hen  the  powers  of 
the  proprietor  in  pofTefTion  over  his  fubje<5t  were  by 
this  time  enlarged,  and  the  right  of  his  children  abrig- 
ed  in  proportion. 

To  fet  this  matter  in  its  proper  light,  I  mufb  pre- 
mife,  that  originally  there  was  not  fuch  a  thing  as 
a  right  of  fuccefTion,  in  the  fenfe  we  now  give  to 
that  term.  Children  came  in  place  of  their  pa- 
rents :  but  this  was  not  properly  a  fuccefTion ;  it 
was  a  continuation  of  pofleflion,  founded  upon 
their  own  title  of  property.  And  while  the  relation 
of  property  continued  fo  flight  as  it  was  originally, 
it  was  perhaps  thought  fufficient  that  children   in 

*  1.  1.  deinoit.  teft.  f  Laws  of  the  Saxons,  §  14. 

:f  Lambajd's  colles^iion.     L?tvv3  of  King  Alfred,  1   37. 
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familia  only    fliould  enjoy  this  privilege.     Hence 
when  a  man  died  without  children,  the  land  he  pof- 
felTed  fell  back  to  the  common,  ready  for  the  fir  ft 
occupant.     But  the  connection  betwixt  a  man  and 
the  land  upon  which  he  dwells,  having,  in  courfe  of 
time,  acquired  great  {lability,  is  now  imagined  to 
fubfift  even  after  death.     This  conception  preferves 
the  uibject  as  in  a  (late  of  appropriation,  and  confe- 
quently  bars  every  perfon  except  thofe  who  derive 
right  from  the  deceafed.     By  this  means,  the  right 
of  inheriting  the  family -eftate  was  probably  commu- 
nicated firil  to  children  f oris  famili ate ^  efpecially  if 
all  the  children  were  in  that  fituation ;  thereafter, 
failing  children,  to  brothers,  and  fo  gradually   to 
more  diftant  relations.     We  have  to  this  d:5y  tra- 
ces remaining  of  the  gradual  progrefs.     In  the  lav/s 
of  the  Longobards,  collaterals  fucceeded  to  the  fe- 
venth   degree  *.     Our  countryman  Craig  •\  relateth 
it  as  the  opinion  of  fome.  That  if  there  be  no  heirs 
within  the  feventh  degree,  the  King  hath  right  as  uU 
timus  teres.     He  indeed  fignifies  his  own  opinion  to 
the  contrary  ;  and  now  it  is  eftabliilied,  That  rela- 
tions fucceed,  hovvever  diftant,  provided  only  they 
give  evidence  of  their  propinquity. 

The  fucceiTion  of  collaterals,  falling  defendants, 
produced  a  new  legal  idea ;  for  as  they  had  no  pre- 
text of  right,  independent  of  the  former  proprietor, 
their  privilege  of  fucceeding  could  fland  upon  no 
other  ground  than  the  prefumed  will  of  the  deceafed, 

« 

•  L.  2.  Tit.  14.  §  I.  +  L  2.  Dicg.  17. 
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which  made  them  heirs,  in  the  proper  fenfe  of  the 
word,  fucceeding  to  tlie  right  of  the  deceafed,  and 
enjoying  his  land  by  his  will.  This  makes  a  Iblid 
difftrrence  betwixt  the  fLicceiTion  of  collaterals,  de- 
pending on  the  will  of  the  anceilor,  and  the  fuccef- 
fion  of  defendants,  which  originally  did  not  depend 
on  his  wiil.  But  the  privilege  of  defcendants  being 
gradually  retrained  within  narrower  and  narrower 
bounds,  was  confounded  with  the  hopes  of  faccefTion 
in  collaterals.  They  were  put  upon  the  fame  foot- 
ing, and  confidered  equally  as  reprefentatives  of  the 
perfon  in  whofe  place  they  came.  This  deduction 
appears  natural ;  and  what  I  hav^e  farther  to  obfcrve 
appears  ncit  lefs  fo,  That  defcendants  and  collate- 
rals being  thus  blended  into  one  clafs,  the  privi- 
leo-es  of  the  former  were  communicated  to  the  lat- 


ter. 


But  the  privileges  thus  acquired  by  collaterals 
were  not  of  long  continuance.  The  powers  an- 
nexed to  property  being  carried  to  their  utmoil 
bounds,  it  came,  in  mofc  countries  which  did  not 
adhere  to  the  Roman  law,  to  be  confidered  as  an 
inherent  power  in  proprietors,  to  fettle  their  eftates 
at  their  pleafure,  without  regard  to  their  natural 
heirs,  defcendants  or  collaterals.  In  this  ifiand  the 
power  of  diipofal  became  unlimited,  even  to  take 
efii'ed  after  death,  provided  the  deed  were  in  the 
form  of  an  alienation  inter  vivos.  The  property 
■  which  children  once  had  in  the  famiiy-eftate  was  no 
longer  in  force,  except  as  to  one  particular,  that  of 
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baring  deeds  on  deadi-bed  *.  And  this,  with  other 
privileges  of  defcendants,  was  communicated  to 
collateral  heirs  f.  In  England  the  powers  of  pro- 
prietors were  fo  far  extended  by  a  law  of  Henry 
VIII.  J  as  to  entitle  them,  without  the  formality 
of  a  deed  of  alienation,  to  fettle  or  difpofe  of  their 
lands  by  teftament  -,  after  which,  deeds  on  death- 
bed could  no  longer  be  reftrained.  In  Scotland  the 
law  of  death-bed  fubfilts  entire,  as  well  as  the  limi- 
tation upon  proprietors,  that  they  cannot  difpofe 
of  their  heretable  fubjeds  by  teftament.  The  for- 
mer is  no  longer  confidered  as  a  limitation  of  the 
powers  of  property,  but  as  a  perfonal  privilege  be- 
lono-ino:  to  heirs  -,  for  which  reafon  a  deed  on  death- 
bed  is  not  void  for  want  of  power :  it  is  an  effec- 
tual grant  till  it  be  voided  by  the  heir  upon  his 

*  While  the  law  flood,  as  it  did  originally.  That  no  man 
could  difpofe  of  his  eftate  in  prejudice  of  his  heir,  there  could 
nO!:  be  place  for  the  law  of  death- bed.  This  law  was  the  con- 
fequence  of  indulging  proprietors  to  difpofe  of  a  part  for  ra- 
tional confiderations ;  from  which  indulgence  death-bed  was  an 
exception.  Hence  it  appears,  that  the  law  of  death-bed  was 
not  a  new  regulation  introduced  into  Scotland  by  llatute  or 
cuilom.  It  is  in  reality  a  branch  of  the  original  law,  confining 
proprietors  from  aliening  their  lands  in  prejudice  of  their  heirs, 
which  original  law  is  flill  preferved  entire  in  the  circumitance  of 
death-bed.  Our  authors  therefore  are  in  a  miftake,  when  they 
afcribe  the  law  of  death-bed  to  the  wifdom  of  our  forefathers, 
in  order  to  proteft  their  eftates  from  the  rapacity  of  the  clergy. 
It  exilled  too  early  among  us  to  make  this  a  probable  fuppofi- 
tion.  In  thofe  early  times,  the  prevalence  of  fuperflition 
would  have  prevented  fuch  a  regulation,  had  a  pofitive  law 
been  necefl'ary. 

f  See  Glanvil,  L.  7.  Cap.  i.     Reg,  Maj.  L.  2.  Cap.  18. 
J  34  and  35  Hen,  Vlll.  Cap.  5.   §  4. 
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privilege.  But  the  latter  is  plainly  a  limitation  of 
the  powers  of  property ;  which  (hews,  that  in  this 
country  property  is  not  Co  compleat  as  elfewhere. 
By  the  old  law,  a  donation  had  no  effcdl  without 
delivery.  For  fuppofing  the  deed  to  have  con- 
tained warrandice,  yet  this  warrandice  was  not  ef- 
fedlual  again  ft  the  heir,  who  was  not  bound  to  pay 
his  father's  debts,  or  fuhil  his  engagements.  Heirs^ 
it  is  true,  are  now  liable  ;  but  then  a  teflament  con- 
tains no  warrandice ;  and  therefore  an  heretable  fub- 
jefl  legated  by  teflament  is  confidered,  as  of  old, 
an  incompleat  donation,  which  the  heir  is  not  bound 
to  make  efFedual.  But  though  we  admit  not  of 
the  alienation  of  an  heretable  fubjedl  by  teflament, 
alienation  is  fuftained  in  a  form  very  little  different. 
A  difpofition  of  land,  though  a  mere  donation, 
implies  warrandice ;  and  therefore  fuch  a  deed 
found  in  the  granter^s  repofitory  after  his  death, 
fuppofing  it  to  contain  neither  procuratory  nor  pre- 
cept, will  be  effedlual  againft  his  heir.  And  the 
difference  betwixt  this  deed  and  a  teflament^  iri 
point  of  form,  is  fo  flight,  that  it  is  not  to  be 
comprehended,  except  by  thofe  who  are  daily  cori- 
verfant  in  the  forms  and  folemnities  of  law* 


Children,  by  the  law  of  Scotland,  enjoy  ano- 
ther privilege,  which  is  a  certain  portion  of  the  fa- 
ther's moveable  efiate.  Of  this  he  cannot  deprive 
them  by  will,  or  by  any  deed  which  takes  effect  af- 
ter his  death  only.  This  privilege,  like  that  o£ 
death-bed,  is  obvioufly  a  branch  of  the  original 
law,  being  founded  upon  tKe  nature  of  property  as 
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originally  limited.  The  power  over  land  is  in  Scot- 
land not  lb  far  extended,  as  that  an  incompleat  do- 
nation will  be  effe6lual  againft  the  heir,  when  exe- 
cuted in  the  form  of  a  tellament.  The  power  over 
moveables  is  fo  far  extended,  as  that  they  •  can  be 
gifted  by  teftament ;  but  yet  not  fo  as  to  affedl  the 
interell  which  the  children  have  in  the  moveables. 
And  there  is  the  following  analogy  between  the 
right  of  the  heir  concerning  heritage,  and  that  of 
children  concerning  moveables,  that  both  have  been 
converted  from  rights  of  property  to  perfonal  pri- 
vileges ;  with  this  difference  only,  that  the  privi- 
lege of  a  child,  heir  in  the  land-eftate,  to  bar  the 
father's  death- bed  deed,  is  communicated  to  other 
heirs  ;  whereas  the  privilege  of  children,  refped- 
ing  the  moveable  eftate,  is  communicated  to  de- 
fcendants  only,  and  not  to  collaterals. 

Touching  the  foregoing  privilege  of  children 
over  the  moveable  eftate  of  their  father,  one  thino- 
inuft  appear  whimifical,  that  the  power  of  aliening 
moveables  fhould  be  more  limited  than  that  of 
aliening  land.  For  as  a  moveable  fubjed  is  more 
under  the  natural  powder  of  man  than  land,  fo  the 
legal  powers  of  moveable  property  were  brought  to 
perfe6tion  more  early  than  of  land -property.  Were 
I  to  indulge  a  conjedlure,  in  order  to  account  for 
this  whimfical  branch  of  our  lav/,  it  would  be  what 
follov/s  :  The  privilege  of  children  refpedling  the 
moveable  eftate  was  preferved  entire,  becaufe  it  was 
all  along  confined  to  children  ;  but  their  privilege 
refpe6ling  the  real  eftate.  having  been  communicat- 
ed 
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ed  to  collaterals,  which  put  all  heirs  upon  the  fame 

level,  the  charader  of  child  was  loft  in  that  of  heir, 

and  their  common  privileges  funk  together.     L  bus,  ij' 

though  collaterals  have  profited  by  being  blended  in 

one  clafs  with  defcendants,  the  latter  have  been  lo- 

fers  by  the  union. 

After  fo  much  difcourfe  upon  a  fubje6l  that  is 
fubtile,  and  perhaps  dry,  it  will,  I  prefume,  be  a- 
greeable  to  the  reader,  before  entering  upon  the  fe- 
cond  part  of  the  prefent  fubjedl,  to  unbend  his 
mind,  for  a  few  moments,  upon  fome  flight  epifo- 
dical  matters,  that  tend  to  iiluftrate  the  foregoing 
dodtrine.  The  firft  (hall  be  upon  the  equal  divi- 
fion  of  land-property  effectuated  in  Sparta  by  Ly- 
curgus.  One,  whofe  notions  are  derived  from  the 
prefent  condition  of  land-property,  muft  be  ex- 
tremely puzzled  about  this  memorable  event :  for 
where  is  the  man  to  be  found,  who  will  peaceably 
furrender  his  land  to  the  publick  without  a  valuable 
confideration  ?  And  if  fuch  a  man  could  be  found 
for  a  wonder,  it  would  be  downright  madncfs  to 
expecl  the  fame  from  a  whole  people.  And  yet  in 
fettling  this  branch  of  publick  police,  fo  fingular 
in  its  nature,  we  read  not  even  of  the  flighteil  tu- 
mult or  commotion.  The  ftory  always  appeared 
to  me  incredible,  till  I  (tumbled  upon  the  train  of 
thinking  above  mentioned.  In  ancient  times,  pro- 
perty of  land  was  certainly  not  fo  valuable  a  right 
as  at  prefent.  It  v/as  no  better  than  a  right  of  ufu- 
f  rucl,  a  power  of  ufing  the  fruits  for  the  fupport  of 
the  poflefibr  and  his  family.     It  is  alfo  true,  That 
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in  ancient  times  the  manner  of  living   was  more 
fimple  than  at  prcfent :  men  were  fatisfied  with  the 
produd:  of  the  land  they  pofTefifed  for  their  food 
and  raiment.     When  the  foregoing  revolution  was 
brought  about  in  Sparta,  it  is  probable,  that  per- 
mutation of  commodities,  and  buying  and  felling 
were  not  far  advanced.     If  fo,  it  was  not  refining 
much  to  think,  that  a  family  is  not  entided  to  the 
pofTeiTion  of  more  land  than  is  fufficicnt  for  the  con- 
veniency  of  living,  efpecially  if  any  other  family  of 
the  ilime  tribe  be  in  want.     In  this  view  of  the  mat- 
ter, an  equal  diftribution  of  land-property,  and  an 
agrarian  law,  might  not  be  fo  difficult  an  under- 
taking as  a  perfon  accuftomed  to  the  prefent  fcene 
of  affairs  will  be  apt  to  imagine. 

The    next  epifode   relates    to    the    feudal  law. 
Though,  by  the  feudal  fyftem,  the  property  re- 
mains with  the  fuperior,  the  right  given  to  the  vaf- 
fal  being  only  an  ufufru6t ;  yet,    it  appears,  that 
both  in  England  and  Scotland  the  vaffal  was  early 
wnderflood  to  be  proprietor.     He  could  alien  his 
land  to  be  held  of  himfelf,  and  the  alienation  was 
effedual  to  bar  the  fuperior  even  from'  his  cafualties 
of  ward,    marriage,  efcheat,    &c\     This   was.  not 
folely  a  vulgar  way  of  thinking  •,  it  was  deemed  to 
be  law  by  the  legiQature  itfelf ;  witnefs  the  Englifh 
jftatute,  commsnly  called  ^lia  e?nptores  terrarum^ 
1 8  Edw.  I.  cap.  I.  and  2.  Statutes  Rob.  I.  cap.  25. 
It  may  appear  not  eafy  to  be  explained,  how  a  no- 
tion ihould  have  gained  ground  that  is  fo  repug- 
nant to  the  moft  obvious  principles  of  law.     For 
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it  might  occur,  even  at  firft  view,  that,  the  pro- 
perty remaining  with  the  fuperior,  he  muft  be  en- 
titled to  pofTefs  the  land,  and  levy  the  rents  upon 
all  occafions,  except  where  he  is  excluded  by  his 
own  dtod.  And  as  in  every  military  feu,  the  fupe- 
rior is  entitled  to  the  pofTcfTion,  both  v/hile  there  is 
no  vafTal,  and  while  the  vaffal  is  young  and  unable 
to  go  to  war,  how  could  it  be  overlooked,  that  the 
cafualtics  of  non-entry  and  ward,  which  are  effec- 
tual againfl  the  vaffal,  muft  be  equally  effedlual 
againft  every  one  who  comes  in  his  place  ?  I  can- 
not account  for  this  otherwife,  than  by  obferving* 
that  property  originaiiy  differed  nothing  from  a 
right  of  poffeffion,  which  gave  the  enjoyment  of 
the  fruits  ;  and  therefore,  that  every  man  who  was 
in  poffefTion,  and  who  had  the  enjoyment  of  the 
fruits,  was  readily  conceived  to  be  proprietor.  This 
was  the  cafe  of  the  vafial ;  and  accordingly,  when 
the  power  of  alienation  came  to  be  confidered  as  an 
inherent  branch  of  property,  it  was  thought.  That 
a  grant  made  by  the  vafTal  of  part  of  the  land,  or 
even  of  the  whole,  to  be  held  of  himfelf,  mud  be 
effedlual. 

One  epifode  more  before  we  return  to  the  prin- 
cipal fubject.  So  great  anxiety  in  the  Roman  legi- 
(lature,  to  reftrain  proprietors  from  doing  injuftice 
to  their  own  children,  has  a  very  odd  appearance. 
''  Children  are  not  to  be  exheredated  without  a  jufl: 
"  caufe,  chiefly  that  of  ingratitude.  The  caufe 
"  muft  be  fet  forth  in  the  teilament.  It  muft  be 
"  tried  before  the  judge,  and  verified  by  witne/Tes, 
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*V  if  denied."     Among  other  nations,  natural  af* 
fedlion,  without  the  aid  of  law,  is  a  fnfRcient  motive 
with  parents  to  do  full  jufcice   to  their  children. 
Shall  we  admit,  that  natural  affeclion  was  at  a  lower 
ebb  among  the  Romans  than  among   other   peo- 
ple ?    It  feems  fo ;  and  the  foregoing  regulations 
are  real  evidence  of  the  facl.     The  Romans,  how- 
ever, in  the   more  early  periods  of   their  hiflory, 
were   a   brave   and  gallant  people,    fond  of   their 
country,  and  conf^'quently,    one  fliould   think,  of 
their  children  ;    v/hence  then  fhould  proceed   this 
want  or  parental  afFeclion  ?  I  do  not  fuppofe  they 
were  left  unprovided  by  nature :  but  laws  and  cuf- 
toms  have  a  flrong  influence  to  produce  manners 
contrary  to  nature,      [.et  us  examine  the  patria  po- 
tejlas^  as  eilablifhed  by  the  Roman  law ;  for  it  may 
pofTibly  furnifh  a  hmt.     By  the  law  of  nature,  the 
patria  poteftas  is  biiilowed  upon  the  father  for  the 
fake  of  the  child,  and   when  fteadily  exercifed  for 
that  end,  it  mull  necelTarily  produce  in  time  a  reci- 
procal affeiSlion,  the  flrcngeft  our  nature  is  capable 
of.     Nature  lays  the  foundation  :  continual  atten- 
tion  on  the  one  hand,  to  promote  the  good  of  a  be* 
loved    object ;    and   on    the   other,    continual  re- 
turns of  gratitude  augment  daily  mutual  affe^lion, 
till  the  mind  be  incapable  of  any  addition.     If  in 
any  inftance  the  event  be  different,  it  mAifb  be  occa- 
fioned  by  a  wrong  application  of  the  patria  poteftas^ 
or  by  an  extreme  perverfe  difpofition  in  the  child. 
But  was  the  patria  poteftas  among  the  Romans  efta- 
blifhed  upon  the  plan  of  nature  ^    Quite  the  con- 
trary.    It  was  the  power  of  a  tyrant  over  flaves. 
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A  man  could  put  his  children  to  death.  He  could 
fell  them  for  a  price  •,  and  if  they  obtained  their 
liberty  by  good  luck,  or  good  behaviour,  he  could 
fell  them  a  fecond,  and  a  third  time.  Thefe  unna- 
tural powers  were  perhaps  not  often  put  in  exercife ; 
but  it  is  enough  that  they  were  lawful.  This  very 
circumflance  is  fufncient  to  produce  feverity  in  pa- 
rents, and  fear  and  diffidence  in  children.  There 
is  not  like  to  be,  in  this  cafe,  much  more  harmony 
than  in  pure  defpotifm  betwixt  the  awful  monarch 
and  his  trembling  Haves.  In  fhort,  the  Roman 
f  atria  poteftas^  and  the  legal  reftraint  proprietors 
were  laid  under,  not  to  hurt  t;heir  own  children, 
ferve  to  illuftrate  each  other.  There  could  be  no 
univerfal  cordiality  where  fuch  rellraints  were  ne- 
ceffary.  We  have  reafon  beforehand  to  conjeclure, 
that  the  patria  potefias  behoved  to  have  fome  fuch 
effect ;  and  we  have  reafon  to  be  pleafed  with  our 
conjecture,  when  we  find  it  juflified  by  fubftantial 
fads. 

Putting  now  an  end  to  epifodical  amulements, 
we  proceed  with  new  vigour  in  our  hiftorical  courfe^ 
It  was  interrupted  at  that  part,  where,  with  a  very 
few  exceptions,  the  powers  of  a  proprietor  were 
extended,  one  fhould  think,  their  utmoft  length. 
Every  man  had  the  full  enjoyment  of  his  own  fub- 
je6t  while  it  remained  with  him.  He  might  difpofe  of 
it  for  a  valuable  confideration,  without  any  reftraint. 
He  might  do  the  fame  for  love  and  favour ;  and  his 
power  reached  even  fo  far,  as  to  dired  what  perfon  or 
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perfons  (hould  have  the  enjoyment  of  it  afcer  his  death. 
Would  any  moderate  man  covet  more  power  over 
fuch  of  the  goods  of  fortune  as  fall  to  his  fhare  ? 
No  moderate  man,  it  is  certain,  will  covet  more.    , 
But  the  number  is  not  fmall  of  thofe  whofe  thirft 
after  power  is  never  to  be  quenched.     They  wifh 
to  combine  their  name,  family,   and  eftate  in  the 
firicleil  union,  and,  leaving  nothing  to  the  difpofal 
of  Providence,  they  wifli  to  prolong  this  union,  if 
polfibie,  to  the  end  of  time.     Such  ambitious  views, 
ill  fuiting   the  frail   condition   of   humanity,  have 
produced  entails  in  this  iiland  -,   and  would   have 
done  fo  in  old  Rome,  had  fuch  fetclements  been 
found  confiftent  with  the  nature  of  property. 

Being  arrived  at  entails  in  our  hiflorical  courfe, 
it  will  be  necedary  to  difcufs  a  preliminary  queftion, 
Whether  and  how  far  they  are  confident  with  the 
nature  of  property  ?  In  order  to  anfwer  this  quef- 
tion,  fome  principles  of  law  muft  be  premifed. 
The  firfl:  rtfpcds  every  fubjecSl:  capable  of  property, 
that  the  whole  powers  of  property,  whether  united 
in  one  perfon,  or  diftributed  among  a  plurality, 
muft  fubfift  entire  fomewhere  ;  and  that  none  of 
them  can  be  funk  or  annihilated  fo  as  to  be  benefi- 
cial to  no  perfon.  The  reafon  will  be  obvious  when 
we  confider,  that  the  goods  of  fortune  are  intended 
for  the  ufe  of  man  ;  and  that  it  is  contrary  to  their 
nature  to  be  withdrawn  from  ufe  in  whole  or  in 
part.  A  man,  if  he  pleafes,  may  abandon  his  fub- 
je(5l  j  but  then  no  will  nor  purpofe  of  his  can  bar 
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others,  or  prevent  the  right  of  the  firfl:  occupant. 
No  law,  natural  or  municipal,  gives  fuch  effefl  to 
the  will  of  any  man.  Therefore  if  I  fliall  divefl 
myfelf  of  any  moveable  fubjed,  beflowing  it  upon 
my  friend,  but  declaring,  that  though  he  himfelf  1^ 

m.ay  enjoy  the  fubjeft,  he  fliall  have  no  power  of 
difpofal,  fuch  a  deed  will  not  be  effedual  in  Iaw« 
If  I  am  totally  divefted,  he  mud  be  totally  inveft- 
ed  ;  and  confequently  muft  have  the  power  of  alie- 
nation. The  fame  mud  hold  in  a  difpoiition  of 
land.  If  the  granter  referve  no  right  to  himfelf, 
the  entire  property  mufl  be  transferred  to  the  diipo- 
nee,  however  exprefs  the  granter's  will  may  be  to 
confine  the  difponee's  property  within  •  narrower  - 
bounds. 

Secondly,  Though  none  of  the  powers  of  pro- 
perty can  be  annihilated  by  will  or  confent,  a  pro- 
prietor however  may,  by  will  or  confent,  limit  him- 
felf in  the  exercife  of  his  property,  for  the  benefit 
of  others.     Such  limitations  are  effedual  in  law, 
and  are  at  the  fame  time  perledly  confifbent  with . 
abfolute  property.     If  a  man  be  put  in  chains,  or 
fhut  up  in  a  dungeon,  his  property,  in  a  legal  fenfe, 
is  as  entire  as  ever ;  though  at  prefcnt  he  is  de- 
prived of  the  ufe  or  enjoyment  of  the  fubjedls  which 
belong  to  him.     In  like  manner,  a  civil  obligation 
may  reilrain  a  proprietor  from  the  free  ufe  of  his 
own  fubjecl :  but  fuch  reftraint  limits  not  his  right 
to  the  fubject,    m.ore  than  reftraint   by  walls  or 
chains. 
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A  THIRD  principle  will  bring  the  prefent  fubjed 
fully  within  view.  A  pra6lice  was  derived  from 
Greece  to  Rome,  of  adopting  a  fon,  when  a  man 
had  not  iffue  of  his  own  body.  This  was  done  in 
a  folemn  manner  before  the  Calata  Comitia^  who  in 
Rome  poflefled  the  legiflative  authority.  The  a- 
dopted  fon  had  all  the  privileges  of  one  born  in  law- 
ful wedlock  :  he  had  the  fame  intereft  in  the  family- 
eft  ate,  the  fame  right  to  continue  the  father's  pof- 
feflion,  and  to  have  the  full  enjoyment  of  the  fub- 
je6l.  A  teftament,  when  authorifed  by  the  law  of 
t\it  Twelve  Tables,  received  its  form  from  this  prac- 
tice. A  teftament  was  underftood  to  be  only  a  dif- 
ferent form  of  adopting  a  fon,  which  bellowed  the 
fame  privilege  of  fucceeding  to  the  family-eftate, 
after  the  teflator's  death,  that  belonged  to  the  heir 
who  was  adopted  in  the  mod  folemn  manner  in  the 
Calata  Comitic.  A  teftament  is  in  Britain  a  donatio 
wortis  caufa  \  an  alienation  to  take  effedl  after  death ; 
and  the  legatee  does  not  fucceed  as  heir,  but  takes 
as  purchafer,  in  the  fame  manner  as  if  a  formal  do- 
nation were  made  in  his  favour,  to  have  a  prefent 
efFecl:.  In  Rome,  asjufl  now  hinted,  a  teftament 
was  of  a  different  nature.  It  was  not  a  conveyance 
of  land  or  goods  from  one  perfon  to  another ;  it 
entirely  confifted  in  the  nom/ination  of  an  heir,  who, 
in  this  chara6ler,  enjoyed  the  teftator's  effedls.  The 
perfon  named  cook  the  heritage  as  heir,  not  as  pur- 
chafer. This  explains  a  maxim  in  the  Roman  law, 
widely  differing  from  our  notions.  That  a  man  can- 
not die  pro  parte  tefiatus  et  pro  parte  inteftatus-,  and 
that  if  in  a  teftament  one  be  named  heir,  and  li- 
t^  nii:ed 
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mited  to  a  particular  fubjecl,  he  notwithflanding  is 
of  neceffity  heir  to  the  whole. 

The  privilege  of  adoption  was  neyer  known  m 
Britain  ;  nor  have  we  any  form  of  a  writ  fimilar  to 
a  Roman  teftament,  which  a  man  could  ufe,  if  he 
were  difpofed  to  exclude  his  natural  heir,  and  to 
name  another  in  his  place.     Teflaments  we  had  ear- 
ly ;  but  not  in  the  form  of  a  nomination  of  heirs. 
This  writ  is  a  fpecies  of  alienation,  whether  we  con- 
fider  moveables,  which  is  its  fole  province  in  Scot- 
land, or  land,  to  which  in  England  it  was  extend- 
ed by  the  above-mentioned  flatute  of  Henry  VIIL 
Therefore,  by  the  common  law  of  this  land,  there 
is  no  method  for  fetting  afide  the  natural  heirs, 
otherways  than  by  an  an  alienation  of  the  eftate  /«- 
t£r  vivos  or  7ncrtis  caufa.     Nor  in  this  cafe  does  the 
difponee  take  as  heir  5  he  takes  as  purchafer,  and 
the  natural  heirs  are  not  otherwife  excluded,  thaa 
by  making   the  fucceflion   unprofitable  to  them. 
This  may  ferve  to  explain  a  maxim  in  our  old  law, 
which,  to  thofe  educated  in  the  Roman  notions, 
muft  appear  obfcure,  if  not  unintelligible.     The 
inaxim  is,  That  God  only  can  make  an  heir,  not 
man*.     The  Roman  teftament  laid  a  foundation 
for  a  diftinclion  among  heirs.     They  were  either 
heredes  nati  or  hered.es  fa5li.     Our  common  lavv  ac» 
knowledges  no  fuch  diiiindlion  :  no  man  can  have 
the  character  of  an  heir  but  an  heir  of  blood. 

We  are  now,  I  prefume,  fufficiently  prepared  to 
enter  upon  the  intricate  fubjed  of  entails.     And  to 

*  Glanvilj  L.  7.  cap.  i.     Reg,  Maj.  L.  2.  cap.  20.  §  4. 

pre- 
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prevent  the  embarraflrnent  of  too  much  matter  on 
hand  together,  we  fhall  firft  examine  the  power  of 
fubftituting  a  leries  of  heirs  to  each  other,  who  are 
to  take  the  heritage  in  their  order,  exclufive  of  the 
natural  heirs ;  and  then  proceed  to  the  limitations 
impoled  upon  heirs,  which  prevent  alienation,  whe- 
ther diredl,  by  difponing  land,  or  indiredt,  by  con- 
tra6ling  debt.     A  maxim,  which  maks  a  figure  in 
the  Roman  law,  muft  not  be  forgot,  in  explaining 
the  firft  point  concerning  the  power  of  fubftitution. 
A  Roman  teftator  could  name  any  perfon  to  be  his 
heir,  but  he  had  not  the  power  to  name  fubftitutes  : 
for  thus  fays  the  maxim.  No  man  can  name  an 
HEIR  TO  SUCCEED  TO  HIS  HEIR.     The  rcafon  will 
appear  when  v/e  reflecl  upon  fome  particulars  al- 
ready explained.    The  heir,  whtther  nalns  ox  fa^us^ 
became  unlimited  proprietor  fo  foon  as  the  prede- 
cefTor  was  dead.     The  inheritance  was  now  his,  and 
entirely  at  his  difpofal.     If  he  chofe  to  make  a  tefta- 
ment,  the  heir  named  by  him  took  pl^ce  of  the 
heir  named  by  his  predecefTor  \  and  if  he  died  in- 
tefiate^  the  fiicceffion   opened  to  his  own  natural 
heirs.     For  it  is  the  will  of  the  proprietor  which 
muft  regulate  his  own  fucceffion  ;  and  not  the  will 
of  any  other,    not  even  of  a  predeceflbr.     This 
maxim  then  is  not  founded  upon  any  peculiarity 
in  the  Roman  law,  but  upon  the  very  nature  of  pro- 
perty.    While  a  fubjed-  is  mine,  it  is  entirely  at 
my  difpofal ;  but  after  beftowing  it  upon  another, 
without  any  refervation,  my  power  is   at  an  end ; 
and  my  will,  though  exprelTed  while  I  was  proprie- 
tor, cannot  now  have  the  efFe6l  to  limit  the  power 

of 
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of  the  prefcnt  proprietor  *.  An  heir  named  in  a 
Roman  teftament,  might,  it  is  true,  be  fubjeded 
perfonally  to  whatever  burdens  or  obligations  the 
teftator  thought  proper  to  impofe  upon  him  :  but 
we  ought  not,  in  this  matter,  to  lofe  fight  of  the 
difference  betwixt  a  real  burden  or  limitation  and  a 
perfonal  obligation.  A  man,  by  his  own  confent, 
may  reftrain  himfelf  from  the  ufe  of  his  property  ; 
but  the  full  property  neverthelefs  remains  with  him. 

One  exception  to  this  rule  was  introduced  from 
Utility,  viz.  the  pupillar  fubflitution.  A  proprie- 
tor who  had  a  fon  under  age  to  fucceed  him  as  his 
heir,  was  impowered  to  name  a  fubflitute,  who 
took  the  eftate  as  heir  to  the  fon,  in  cafe  the  fon 
died  fo  early  as  to  be  himfelf  incapable  of  making 
a  teftament.  In  all  other  cafes,  if  a  teftator,  after' 
naming  his  heir,  inclined  to  make  a  fubftitution, 
he  had  no  other  method,  but  to  take  the  heir 
bound  perfonally  to  make  over  the  eftate  to  the  fub- 
ftitute.  This  form  of  a  fettlcment  is  known  by  the 
name  of  Fidei  Commifmu.     And  after  the  fubftitute 

*  The  coins  of  a  Roman  emperor  had  fcarce  any  currency 
after  his  death  ;  and  therefore  the  firll  ad  of  power  generally 
was  to  recoin  the  money  of  the  former  emperor.  lValker*s  Gre- 
cian a7id  Roman  hifiory,  illujlrated  by  medals,  page  15.  It  was  the 
prefent  emperor's  will  only  which  could  give  authority  to  pub- 
Kck  money,  or  to  any  other  publick  concern.  Tlris  ferves  ta 
illuftrate  the  principle.  That  a  man's  will  after  his  death  can- 
not have  the  efFed  to  regulate  the  condudl,  or  limit  the  property 
of  the  next  fuccclTor  ;  particularly,  that  it  cannot  have  the  ef- 
feft  to  limit  the  fucceffor  with  rejiard  to  the  choice  of  his  own 
heir. 

fucceeded 
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fucceedcd,  by  virtue  of  the  fdei  commijjary  clanfe, 
there  was  an  end  of  the  entail. 

The  forgoing  maxim.  That  no  man  can  regu- 
late the  fuccelTion  of  his  heir,  holds   in  property 
only,  not  in  inferior  rights.     If  a  proprietor  grant 
a  right  burdening  or  limiting  his  property,  and  call 
to  the  fucceffion  a  certain  feries  of  heirs,  it  is  clear, 
that  neither  the  grantee,  nor  any  of  the  heirs  nam.ed, 
who  accept  the  right  in  thefe  terms,  have  power, 
without  the  confent  of  the  granter,.  or  his  heirs, 
to  alter  the  order  of  fucceffion.     In  the  pradice, 
even  of  the  Roman  law,  v/here  the  forefaid  maxim 
\vas  inviolable,   it  was  never  doubted,  that,  in  a 
perpetual  kale,  termed  Empheteufis^  or  in  any  leafe 
of  long  endurance,  it  is  in  the  power  of  the  granter 
to  regulate  the  fucceffion  of  the  It^tt,     For  the 
fame  reafon,  in  our  feudal  rights,  a  perpetual  fuc- 
ceffiion  of  heirs  eilabUlhed  in  the  original  grant,  is 
confident  with  the  ilrideft  principles  of  property. 
The  order  of  fucceffiion  cannot  be  altered  without 
confent  of  the  fuperior  5  for  it  would  be  a  breach  of 
agreement,  to  force  upon  him  as  valTal  any  perfon 
who  is  not  called  to  the  fucceflion  by  the  original 
grant.     And  thus  in  Britain  it  came  to  be  an  efta- 
blifhed  pradtice,  by  means  of  the  feudal  fyftem, 
not  that  a  man  fmgly  can  name  an  heir  to  his  heir,  but 
that,  with  confent  of  the  fuperior,  he  can  fubftitute 
heirs  without  end,  to  taive  the   feudal  fubjeft  fuc- 
ceffiively  one  after  another  '*. 

Th^ 

*  AccoPvDiNo   to  the  original   conftitution  of  feudal  hold- 
ings, a  perpetual   fuccellioii   to   thefe  i'ubjcds  was  eftablillied 

on 
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The  perfons  thus  called  to  the  fucceiTion  of  the 
feudal  fubjedl,  are  in  Scotland  underftood  to  be 
heirs,  all  of  them,  to  the  original  grantee,  whether 
they  be  of  his  blood  or  not.  This  way  of  think- ^ 
ing  is  borrowed  from  the  Roman  law,  in  which 
every  perfon  is  efteemed  an  heir  who  is  called  by 
will  to  the  fucceffion.  He  is  at  leaft  heres /(^ffus^ 
according  to  their  language,  if  not  heres  natus.  In 
this  we  have  deviated  from  our  own  common  law, 
which  acknowledges  none  to  be  an  heir  who  is  not 
of  the  predecefTor's  blood. 

In  England  different  notions  have  obtained.  The 
maxim.  That  God  only  can  make  an  heir,  nc^ 
man,  is  not  fo  ftriclly  taken,  as  to  exclude  every 
perfon  from  the  character  of  an  heir,  fave  the  heir 
at  law  only.  From  the  beginning  nothing  was 
more  common  in  feudal  grants,  than  to  chufe  a 
certain  fpecies  of  heirs,  fuch  as  the  male  ^ticzw^^ 
^nts  of  the  original  vafTal,  or  the  heirs  of  a  mar- 
riage. Thefe  are  heirs  in  the  fenfe  of  the  EngliSi 
law,  though  they  may  happen  not  to  be  the  heirs 

on  a  foundation  ftill  more  clear  and  indifpjtable.  A  fendai 
holding,  while  it  was  beneficiary  and  not  patrin^onial, admitted 
not,  properly  fpeaking,  of  a  fucceilwn  of  heirs.  When  a  vaf- 
fal  died,  the  fubjed  returned  to  (he  fuperior,  who  made  a  new 
grant  in  favour  of  the  heir  called  to  the  fucceiTion  in  the  origi- 
nal grant ;  and  fo  on  till  all  the  heirs  were  exhuufted  to  whoa 
the  fucceflions  was  originally  limited  ;  after  which  the  fubiecl 
returned  fimply  and  abfoluttly  to  the  fuperior.  The  title  there- 
fore of  pofieiTion  being  a  new  grant  from  the  fuperior,  the  per- 
fons called  to  the  fucceffion  could  not  properly  be  confidered  as 
heirs  but  as  purchafers. 
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who  would  fucceed  by  law.  Hence  every  perfort^' 
who  is  called  to  the  fuccefiion  under  a  general  de- 
fcripoon,  fuch  as  heirs  of  the  granter's  body,  or 
male  ifTue,  or  heirs  of  a  marriage,  or  male  ifllie  of 
a  marriage,  is  confidered  as  an  heir,  in  oppofition 
to  a  ftranger,  notwithftanding  fuch  perfon  may  not 
be  the  heir  at  law.  The  true  fenfe  of  the  maxim 
appears  then  to  be  as  follows,  viz.  That  no  perfon 
can  have  the  charader  of  an  heir  who  is  not  of  the 
blood  of  the  original  vafTal  :  alfo  that  it  is  not  fuf- 
ficient  to  be  of  the  blood,  unlefs  he  be  alfo  called 
under  fome  general  defcription.  Therefore,  in 
England,  when,  in  a  deed  of  fetdement  of  a  land- 
eilate,  a  ftranger  or  any  man  is  by  name  called  to 
the  fjcceffion,  he  is  underftood  to  be  called  as  a 
conditional  inflitute  ^  precifely  as  if  one  grant  were 
made  to  Sempronius  and  the  heirs  of  his  body,  and 
another  grant  of  the  fame  fubjecSt  to  Titius  and  the 
heirs  of  his  body,  to  take  efiecl  whenever  the  heirs 
of  Sempronius  fnould  fail.  Titius,  in  this  cafe, 
IS  not  called  in  the  quality  of  an  heir  to  Sempro- 
nius :  he  is,  as  well  as  Sempronius,  an  inftitute^ 
or  a  difponee,  with  this  only  difference,  that  the 
right  of  Sempronius  is  pure,  and  that  of  Titius  con- 
ditional. This  conditional  right  is,  in  England, 
termed  a  Remainder  ^  and  as  a  remiainderman  i^ 
not  confidered  to  be  an  heir,  he  is  not  liable  to 
fulfil  any  of  the  debts  or  deeds  of  the  firft  inflitute^ 
or  of  his  heirs  ♦,  and  when  thefe  heirs  are  exhauft- 
ed,  he  takes,  not  by  a  fervice  upon  a  brieve  quod 
diem  daitfit  fiipremum^  but  as  purchafer,  by  autho-' 
rity  of  the  original  grant. 

Thus 
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Thus  It  is,  that  the  feudal  law,  by  furnifhlng 
means  for  a  perpetual  fucceffion  of  heirs,  as  in  Scot- 
land, or  of  heirs  and  remainder- men,  as  in  Eng- 
land, hath  foflered  the  ambitious  views  of  men  to 
preftrve  their  names,  families  and  poiielTions,  in 
perpetual  exigence.  The  feudal  fyftem,  as  origi- 
nally conftituted,  was  qualified  to  fulfil  fuch  views 
in  every  particular.  It  not  only  paved  the  way  for 
a  perpetual  fucceflion,  but  fecured  the  heirs  by  pre- 
venting dilapidation.  And  this  leads  naturally  to 
the  fecond  point  propofed  to  be  handled  with  refpe6t 
tj  emails,  viz.  The  limitations  impofed  upon  heirs 
to  prevent  aliening  or  contradling  debt.  This  fol- 
lowed from  the  very  nature  of  the  feudal  fyftem  ; 
for  the  vafial's  right,  beins;  a  liferent  or  ufufrud: 
only,  gave  him  no  power  of  alienating  the  property 
which  remained  with  the  fuperior.  The  only  un- 
lucky circumftance  for  entails  is,  that  during  the 
vigour  of  the  feudal  law,  conftant  wars  and  com- 
motions, a  perpetual  hurry  in  attacking  or  defend- 
ing, afForde.l  very  little  time  for  indulging  the  fore- 
going ambitious  views.  In  tim.es  only  of  peace^ 
fecunty  and  plenty,  do  men  dream  of  diftant  futu- 
rity, and  of  perpetuating  their  eftates  in  their  fami- 
lies. The  feudal  law  loft  ground  univerfally  in  timies 
of  peace.  It  was  a  violent  and  unnatural  fyftem, 
which  could  not  be  long  fuppoirted  in  contradiclion 
to  love  of  independency  and  property,  the  moft  ftead)^ 
and  iaduftrious  of  all  the  human  appetites.  After 
a  regular  government  was  introduced  in  Britain,- 
Vv^hich  made  the  arcs  of  peace  prevail,  all  meri 
equally  confpired  to  overthrow  the  feudal  fyftem. 

K  The 
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The  vaflal  was  willing  to  purchafe  independency 
with  his  money  ;  and  the  fuperior,  who  had  no 
longer  occafion  for  military  tenants,  difpofed  of  hia 
land  to  better  advantage.  In  this  manner,  land, 
which  is  tlie  chief  objedl  of  avarice,  came  again  to  be 
the  chief  fubiedi:  of  commerce  :  and  that  this  was 
early  the  cafe  in  Britain,  we  have  undoubted  evidence 
from  the  famous  ftatute,  ^ia  emptores  terrarum 
above-mentioned.  By  this  time  the  ftrid  principles 
of  the  feudal  law  were  vanifhed,  and  fcarce  any 
thing  left  but  the  figure  only.  Land,  now  rcftored 
to  commerce,  was,  generally  fpeaking,  in  the  hands^ 
of  purchafers  v/ho  had  paid  a  valuable  confideration ; 
and  confequently,  inftead  of  being  beneficiary  as 
formerly,  was  now  become  patrimonial.  The  pro- 
perty being  thus  transferred  from  the  fuperior  to  the 
vaffal,  the  vafiTal's  power  of  alienation  was  a  necef- 
fary  confequence. 

But  men  who  had  acquired  great  poflefiions, 
and  who,  in  quiet  times,  found  leifure  to  think  of 
perpetuating  their  families,  begun  now  to  regret  the 
never-ceafing  flux  of  land  property  from  hand  to 
hand  ;  and,  revolving  the  hiftory  of  former  times, 
to  wifli  for  that  {lability  of  land-property  v/hich  the 
feudal  lav/  introduced,  if  it  could  be  obtained  with- 
out lijbjedling  themielves  to  the  flavifh.  dependence 
of  that  law.  In  particular,  when  a  grant  of  land 
was  made  to  a  family,  conditioned  to  return  to  the 
granter  and  his  heirs  when  the  family  was  at  an  end, 
it  was  thought  hard,  that  the  vaffal,  contrary  to  the 

eondi- 
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ednditiori  of  his  right,  could  fell  the  land,  or  dif- 
pofe  of  it  at  his  pleafure,  as  if  he  had  been  a  pur- 
chafer  for  a  full  price.  To  fulfil  the  intention  of 
thofe,  who  after  this  manner  fhould  make  voluntary 
fettlements  of  land,  the  Englifh,  after  the  fetters  of 
the  feudal  law  were  gone,  found  that  a  ftatute  was 
neceflary  5  and  to  this  end  the  ftatute  de  donis  ccjtdi- 
tionalihus  was  made*.  It  proceeds  upon  the  recital, 
I  ft.  Of  land  given  to  a  man  and  his  wife,  and  their 
ilTue,  conditionally,  that  if  they  die  without  iftlie, 
the  land  ftiall  revert  to  the  giver  and  his  heirs. 
2dly,  Of  land  given  in  free  marriage,  which  im- 
plies a  condition,  though  not  exprefled,  that  if  the 
huft:)and  and  wife  die  without  iiiue,  the  knd  fhall 
revert  to  the  giver  or  his  heirs.  And,  3dly,  Of 
land  given  to  a  man  and  the  heirs  of  his  body,  con- 
ditionally, that  it  ftiall,  in  like  manner,  revert,  fail- 
ing iftbe.  It  fubfumes  that,  contrary  to  the  con- 
ditions exprefied  or  implied  in  fuch  grants,  the  fe- 
offees had  power  to  alien  the  land,  to  the  difappoint- 
ment  not  only  of  the  heirs,  as  to  their  right  of  fuc- 
cefTionj  but  alfo  of  the  donor,  as  to  his  right  of  re- 
verfion.  Therefore  it  is  enadled,  "  That  the  will 
*'  of  the  donor  ftiall  be  from  henceforth  obferved, 
*'  fo  that  the  donees  fhall  have  no  power  to  alien 
'*  the  land,  but  that  it  ftiall  remain  to  the  ilTi.ie  cho- 
"  fen  in  the  deed,  and  when  they  fail,  ftiall  revert 
"  to  the  donor  or  his  heirs."  And  thus  in  England, 
a  privilege  was,  by  ftatute,  beftowed  upon  proprie- 
tors of  land,  to  eftablifti  perpetuities,  by  depriving 

*  13  Edw.  I.  cap.  i. 
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the  heirs  of  the  power  of  aliening,  which  could  not 
be  done  by  the  common  law. 

In  Scotland  we  had  no  ftatute  authorifing  entails 
till  the  1685,  though  before  that  time  we  had  en- 
tails in  plenty,  many  of  which  are  ftill  fubfifting* 
It  was  the  opinion  of  cur  lawyers,  as  it  would  ap- 
pear, that  by  private  authority  an  entail  can  be  made 
fo  as  to  bar  alienation.  To  this  end,  claufes  pro- 
hibitory, irritant,  and  refolutive,  were  contrived,- 
which  were  reckoned  effe6lual  to  preferve  an  entail- 
ed fubje6l  to  the  heirs  in  their  order,  and  to  void 
every  deed  prejudicial  to  thefe  heirs.  Whether  this 
be  a  juft  way  of  thinking  I  proceed  to  examine. 

To  preferve  the  fubjedl-matter  full  In  view,  1 
take  the  liberty  fhortly  to  recapitulate  what  is  faid 
above  on  this  point.  While  the  feudal  law  was  in 
vigour  there  was  no  occafion  for  prohibitory  claufes: 
the  vafTal's  right  being  ufufrudluary  only,  involved 
not  the  power  of  alienation,  nor  of  contradling  debt 
fo  as  to  be  effedlual  againft  the  heir  of  the  invefti^ 
ture.  But  the  feudal  law  is  in  England  quite  extir- 
pated ;  nor  doth  it  fubfift  in  Scotland  except  mere- 
ly as  to  the  form  of  our  title-deeds.  Land  v/ith  us 
has  for  feveral  ages  been  confidered  as  patrimonial. 
A  vaflal  has  long  enjoyed  the  power  of  contrading 
■debt,  and  even  of  alienating  mcrtis  caufa.  To  re- 
ftrain  him  therefore  in  any  degree  from  the  exercife 
of  his  property,  can  only  be  efFeduated  one  of  two 
ways ;  it  muft  be  either  by  ftatute  or  by  confent. 
The  former  requires  no  difcuflion.     It  is  evident, 
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that  the  reflraints  impOied  by  flatute,  of  whatever 
nature,  muft  be  efFedlual ;  becaufe  every  deed  done 
in  contempt  of  the  law,  is  voidable,  if  not  null 
and  void.  The  latter  requires  a  more  particular 
examination,  before  we  can  form  an  accurate  judg- 
ment of  its  effects.  For  the  fake  of  perfpicuity, 
we  fliali  adapt  our  reafoning  to  an  ental  made  in 
the  common  form,  with  a  long  feries  of  heirs, 
guarded  only  with  a  prohibitory  claufe,  direded 
againfl  every  one  of  the  heirs  of  entail,  in  order  to 
reilrain  them  from  aliening  and  from  contracting 
debt.  It  is  plain,  that  every  fingle  heir,  who  ac- 
cepts the  fucceffion,  is  bound  by  this  prohibition, 
fo  far  as  he  can  be  bound  by  his  own  confent.  His 
very  acceptance  of  the  deed,  vouched  by  his  ferv- 
ing  heir  and  taking  poflelTion,  fubjeds  him,  in 
common  juftice,  to  the  prohibition  ;  for  no  man  is 
permitted  to  take  benefit  of  a  deed  without  fulfill- 
ing the  provifions  and  burdens  impofed  on  him  in 
the  deed.  Admitting  then,  that  the  heir  is  bound 
by  his  acceptance,  let  us  enquire,  whether  this  con- 
fent  be  effedlual  to  fulfil  the  purpofes  of  the  entail. 
He  fells  the  eftate  notwithftanding  the  prohibition  ; 
will  not  the  purchafer  be  fecure,  leaving  to  the 
heirs  of  entail  an  action  againfl  the  vender  for  da- 
mages ^  This  has  been  doubted,  for  the  following 
reaibn,  That  a  purchafer  who  buys  from  an  heir  of 
entail,  in  whom  it  is  a  breach  of  duty  to  fell,  con^ 
curs  thereby  with  his  author  in  doing  what  is  unjufl. 
But  this  argument  applies  not  againfl  a  bona  fide 
purchafer  ignorant  of  the  reflraint;  and  therefore 
)ie  mufl  be  fecure.     Or,  to  put  yet  a  fimpler  cafe, 
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let  us  fuppofe  the  eftate  is  adjudged  for  payment  of 
debt.  It  is  xneceflity  and  not  choice  that  makes  a 
creditor  proceed  to  legal  execution  *,  and  even  fup- 
pofing  him  to  be  in  the  knowledge  of  the  reftraint, 
there  can  be  no  injuflice  in  his  taking  the  benefit 
of  the  law  to  make  his  claim  efFeftual.  Hence  it 
is  plain,  that  a  prohibition  cannot  alone  have  the 
effed  to  fecurc  the  eftate  againft  the  debts  and  deed^ 
of  the  tenant  in  tail. 

To  fupply  this  defe6l,  lawyers  have  invented  a 
refolutive  or  irritant  claufe,  which  is  calculated  to 
void  the  right  of  a  tenant  in  tail,  who,  contrary  to  ^ 
a  prohibition,  aliens  or  contra6ls  debt.  That  a  re- 
folutive or  forfeiting  claufe  cannot  have  the  fame 
efte6l  with  a  legal  forfeiture,  is  even  at  firft  view 
evident.  A  forfeiture  is  one  of  the  punifhments 
introduced  for  repreffing  certain  heinous  crimes  j 
and  it  is  inconfifl:ent  with  the  nature  of  the  thing, 
that  a  perfon  fhould  be  punifhed  who  is  not  a  cri- 
minal. An  alienation  by  a  tenant  in  tail,  in  oppo- 
fition  to  the  will  of  the  entailer,  is  no  doubt  a 
wrong :  but  then  it  is  only  a  civil  wrong  inferring 
damages,  and  not  a  delinquency  to  infer  any  fort  of 
punifhment  •,  far  lefs  a  punilliment  of  the  fevereft 
kind,  which  at  any  rate  cannot  be  inBided  but  by 
authority  of  a  ftatute.  If  now  a  refolutive  claufe 
cannot  have  any  efre6i:  as  a  punifhment,  its  effedl, 
if  any,  mud  depend  upon  the  confent  of  the  tenant 
in  tail,  who*  accepts  the  deed  of  entail  under  the 
conditions  and  provifions  contained  in  it.  Such 
implied  confent,  taken  in  its  utmoft  latitude,  can- 
not 
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.not  be  mote  binding  than  an  exprefs  confent  figni- 
iied  by  the  heir  in  writing,  binding  himfelf  to  aban- 
don his  right  to  the  land,  upon  the  Firft  &dc  of  tranf- 
greflion,  or  of  contravention,  as  we  call  it,  whe- 
ther by  aliening  or  contradling  debt.  This  device 
to  fecure  an  entailed  fubje>5L,  though  it  hath  ex- 
haufted  the  whole  invention  of  our  lawyers,  is 
however  fingularly  unlucky,  feeing  it  cannot  be 
clothed  in  fuch  words,  as  to  hide,  or  even  obfcure, 
a  palpable  defedl.  The  confent  here  is  obvioufly 
.conditional,  '^  I  fhall  abandon  if  I  tranfgrefs  or 
"  contraveen  any  of  the  prohibitions."  Therefore, 
from  the  very  nature  of  the  thing,  there  can  be  no 
abandon  till  there  firll  be  an  act  of  contravention. 
This  is  not  leis  clear  than  that  the  crime  muR:  pre- 
cede the  punifhment.  Where  then  is  the  fe-curity 
•that  arifes  from  a  refolutive  claufe  ?  A  tenant  in 
tail  agrees  to  fell  by  the  lump  :  a  difpofltron  is  made 
,out — nothing  wanting  but  the  fubfcription  :  the  dif- 
:poner  takes  a  pen  in  his  hand,  and  begins  to  write 
his  name.  During  this  a6t  there  is  no  abandon  nor 
•forfeiture,  becaufe  as  yet  there  is  no  alienation. 
Let  it  be  fo,  that  the  forfeiture  takes  place  upon 
the  laft  ftroke  of  the  pen  ;  but  then  the  alienation 
is  alfo  compleated  by  the  fame  ftroke  ;  and  the  land 
is  gone  pail  redemption.  The  defecl  is  ftill  more 
palpable,  if  pofTible,  in  the  cafe  of  contracting 
debt.  No  man  can  fubfift  without  contradling  debt 
more  or  hfs ;  and  no  lawyer  has  been  found  fo  chi- 
merical as  to  affert,  that  the  contrading  debt  fingly 
will  produce  a  forfeiture.  All  agree,  that  the  deb- 
itor's right  is  forfeited  no  fooner  than  when  the  debt 
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is  fecured  upon  the  land  by  an  adjudication.  But 
what  avails  the  forfeiture  after  the  debt  is  made 
real  and  fecured  upon  the  land  ?  In  a  word,  before 
the  adjudication  be  compleated,  there  can  be  no  for- 
feiture, and  after  it  is  compleated,  the  forfeiture 
comes  too  late. 

But   this   imperfeftion  of   a   reiblutive  claufe, 
thou2;h  clear  and  certain,    needed   fcarce  to  have 
been  mentioned,  becaufe  it  will  make  no  figure  in 
comparifon  with  another,  which  I  now  proceed  to 
unfold.     Let  us  Rippofe,  contrary  to  the  nature  of 
things,  that  the  forfeiture  could  precede  the  crime  ; 
or  let  us  fuppofe  the  very  fimpleft  cafe,  that  a  te- 
nant in  tail  confents  to  abandon  his  right  without 
^ny  condition  ;  what  will  follow  ?  It  is  a  rule  in 
law,  which  never  has  been  called  in  queftion.  That 
confent  alone  v/ithout  cielivery  cannot  transfer  pro- 
perty.    Nay,  it  is  univerfally  admitted,  that  con- 
fent alone  cannot  even  have  the  effe6l  to  diveft  the 
confenter  of  his  property  till  another  be  invefted  5 
or,  which  comes  to  the  fame,  that  one  infeftment 
cannot  be  taken  away  but  by  another.     If  fo,  what 
avails  a  refolutive  claufe  more  than  one  that  is  fim- 
ply  prohibitory  ?  Suppofe  the  confent  to  abandon, 
which  at  firfb  was  conditional,  is  now  purified  by 
an  ad  of  contravention ;  the  tenant  in  tail  is  in- 
deed laid  open  to  have  his  right  voided,  and  the 
land  taken  from  him  :  but  flill  he  remains  proprie- 
tor, and  his  infeftm.ent  (lands  good  till  the  next  heir 
be  infeft  \  or  at  lead  till  the  next  heir  obtain  a  de- 
cree declaring  the  forfeiture.     Before  fuch  procefs 
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be  Gomnienced,  every  debt  contra6l:ed  by  the  tenant 
in  tail,  and  every  difpofition  granted  by  him,  muft 
be  f:fFe6tual,  being  deeds  of  a  man,  who,  at  the 
time  of  executing,  was  proprietor.  Inline,  a  con- 
fent  to  abandon,  fuppodng  it  purified,  can  in  no 
view  have  a  ftronger  effedt,  than  a  contradt  of  fale 
executed  by  a  proprietor  who  is  under  no  limi- 
tation. All  the  world  knows,  that  this  will  not 
bar  him  from  felling  the  land  a  fecond  time  to  a 
different  perfon,  who  getting  the  firft  infeftment 
will  be  fecure ;  leaving  no  remedy  to  the  firft  pur- 
chafer,  but  an  action  of  damages  againft  the  ven- 
der. Ih  like  manner,  a  tenant  in  tail,  after  tranf- 
greffing  every  prohibition  contained  in  the  entail, 
and  after  all  the  irritancies  have  taken  place,  con- 
tinues ftill  proprietor,  until  a  decree  declaring  the 
irritancy  be  obtained  -,  and  fuch  being  the  cafe,  it 
follows  of  neceflary  confequence,  that  every  debt 
contracted  by  him,  and  every  deed  done  by  him, 
while  there  is  yet  no  declarator,  muft  be  effedual 
againft  the  entailed  eftate. 

I  am  aware,  that  in  the  decifion,  26th  P'ebruary 
1662,  Vifcount  of  Stormont  contra  heirs  of  line 
and  creditors  of  the  Earl  of  Annandale,  prohibitory 
and  refolutive  claufes  ingrofied  in  the  infeftment 
were  fuftained,  as  being  equivalent  to  an  interdic- 
tion i  every  man  being  prefumed  to  know  the  con- 
dition of  the  perfon  with  whom  he  deals.  But  it 
appears  probable,  that  this  judgment  was  obtained 
by  a  prevailing  attachment  to  entails,  which,  at 
that  time,  had  the  grace  of  novelty,  and  v;ere  not 


138  HISTORY   of 

{ccn  in  their  proper  light.  There  is  certainly  no 
ground  for  beftowing  the  force  of  an  interdidion 
upon  prohibitory  and  refolutive  claufcs  in  an  entaiL 
An  interdiction  is  a  writ  of  the  common  law,  pro- 
hibiting the  proprietor  to  fell  without  confent  of  his 
interdidors,  and  prohibiting  every  perfon  to  deal 
with  him  without  fuch  confent.  It  is  notified  to  all 
and  fundry  by  a  folemn  a6t  of  publication,  which 
puts  every  perfon  in  mala  fide  to  deal  with  a  proi- 
prietor  who  is  interdi6led  ;  and  it  is  a  contempt  of 
legal  authority  to  tranfgrefs  the  prohibition.  Pro- 
hibitory and  refolutive  claufes  in  an  entail,  being 
provifions  in  a  private  deed,  have  no  authority  ex- 
cept againft  the  heir  who  confents  to  them  j  becaufe 
none  except  the  heir  are  fuppofed  to  know,  or  bound 
to  know  them  :  and  therefore,  fuch  claufes  notwith- 
flanding,  every  perfon  is  in  optima  fide  to  deal 
v/ith  the  tenant  in  tail.  In  order  to  fupply  the  want 
of  publication,  if  it  be  urged,  that  every  man  is 
prefumed  to  be  acquainted  with  the  circumftances 
of  thofe  with  whom  he  contracts,  I  deny  there  is 
any  fuch  legal  prefumption.  In  fact,  nothing  is 
more  common  than  to  execute  a  contradl:  of  fale, 
•without  feeing  any  of  the  title  deeds  of  the  fubjed: 
purchafed  ;  and  a  difcovery  afterwards  of  the  entail 
will  not  oblige  the  purchafer  to  relinquilh  a  profit- 
able bargain.  At  any  rate  the  contract  of  fale  mud 
operate  to  him,  if  not  a  performance  of  the  bar- 
gain, at  leal^  a  claim  of  damages  againft:  the  ven- 
der, either  of  which  deftroys  the  entail.  What  if 
the  creditors  of  the  tenant  in  tail,  or  perhaps  of  the 
entailer,  have  arreiled  the  price  in  the  hands  of  the 

pur- 
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purchafer  f  He  cannot  thereafter  hurt  the  arrefters 
by  pairing  from  the  conrradl   of  fale.     Let  us  put 
another  cafe,  That  entailed  lands,  after  being  ^old, 
and  the  purchafer  infett,  have  again  been  purchated 
from  him ;  and  we  may  fuppofe  a  chain  of  fuch 
purchafers  deriving  right  each  from  the  one  that 
goes  before  him.     It  furely  will  not  be  affirmed, 
that  the  laft  purchafer,  in  pofTefiion  of  the  land, 
mud  be  prefumed  to  know  that  the  land  was  deriv- 
ed from  a  tenant  in  tail.     This  would  be  ftretching 
a  preiumption  very  far.     But  I  need  not  go  farther 
than  the  contracting  of  debt,  to  fhow  the  weaknels 
of  the  argument  from  prefumed  knowledge.     Per^ 
fons  without  their  confent  become  creditors  every 
day,  who  furnifh  goods  or  work  for  ready  money, 
and  ytt  obtain  not  payment  •,  fometimes  againfc  their 
will,  as  when  a  claim  of  damages  is  founded  upon 
a  wrong  done.     When  one  becomes  cautioner  for 
his  friend,  it  it  not  ufual  to  confult  title-deeds.     In 
ihort,  fo  little  foundation  is  there  for  this  prefump- 
tion  of  knowledge,  that  the  ad  24.  P.  1695,  made 
for  the  relief  of  thofe  who  contra6b  with  heirs  ap- 
parent,   is  founded  upon  the  dired  oppofite  pre- 
fumption. 

Some  eminent  lawyers,  aware  of  the  foregoing 
difficulties,  have  endeavoured  to  fupport  entails,  by 
conceiving  a  tenant  in  tail  to  be,  in  effed,  but  a 
liferenter,  precifely  as  of  old  when  the  feudal  law 
was  in  vigour.  What  it  is  that  operates  this  limi- 
tation of  right,  they  do  not  fay.  Nor  do  they  fay 
ppon  what  authority  their  opinion  is  founded  :  not 
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furely  upon  any  entail  that  ever  was  made.  If  the 
full  property  be  in  the  entailer,  it  mud  be  equally 
{o  in  every  heir  of  entail  who  reprefents  him  ;  be- 
caufe,  fuch  as  he  has  it,  it  is  conveyed  to  the  heirs 
of  entail  whole  and  undivided,  without  referving 
any  fhare  to  himfelf  or  to  a  feparate  fet  of  heirs. 
But  the  very  form  of  an  entail  is  fufficient  to  con- 
fute this  opinion  :  for  why  fo  many  anxious  prohi- 
bitory and  irritant  claufes,  if  a  tenant  in  tail  were 
reflrained  from  aliening  by  the  limited  nature  of  his 
right.  Fetters  are  very  proper  where  one  can  do 
mifchief;  but  they  make  a  mod  ridiculous  figui-e 
upon  the  weak  and  timorous,  incapable  of  doing 
the  leaft  harm. 

What  is  faid  upon  this  head  may  be  contra61:ed 
within  narrower  bounds.  It  refolves  into  a  propo- 
fition,  vouched  by  our  lawyers,  and  admitted  by 
our  judges  in  all  their  reafonings  upon  the  fubjed: 
of  entails,  viz.  That  a  refolutive  claufe  when  in- 
curred, doth  not  ipfo  facto  forfeit  the  tenant  in  tail, 
but  only  makes  his  right  voidable,  by  fubjedling 
him  to  a  declarator  of  forfeiture  ;  and  that  there  is 
no  forfeiture  till  a  decree  of  declarator  be  obtained. 
Such  being  the  eflablifhed  dodrine  with  refped  to 
irritant  claufes,  I  never  can  ceafe  wondering,  to 
find  it  a  general  opinion,  that  an  entail  with  fuch 
claufes  is  efFedual  by  the  common  law.  For  what 
proportion  can  be  more  clear  than  the  following. 
That  fo  long  as  a  man  remains  proprietor,  his  debts 
muft  be  effedual  againfl  his  land  as  well  as  againfl: 
himfelf  ?  What  comparifon  can  be  more  accurate, 

than 
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ttian  betwixt  a  tenant  in  tail  who  has  incurred  an 
irritancy,  and  a  feuar  who  has  negledted  to  pay  his 
feu-duties  for  two  years  ?  Both  of  them  are  fubjedled 
to  a  declarator  of  irritancy,  and  both  of  them  will 
be  forfeited  by  a  decree  of  declarator.     But  an  ad- 
judication upon  the  feuar's  debt,  before  commenc- 
ino-  the  declarator,  will  be  effedual  upon  the  land. 
This  was  never  doubted  ;  and  there  is  as  little  rea- 
fon  to  doubt,  that  an  adjudication  upon  the  debt  of 
a  tenant  in  tail,  muft,  in  the  fame  circumftances, 
be  equally  effedlual.     If  there  be  a  difference,  it 
favours  the  latter,  who  cannot  be  ilript  of  his  right 
till  it  be  acquired  by  another ;  whereas  a  bare  ex- 
tindion  of  the  feuar's  right  is  fufEcient  to  the  fu- 
perior.     I  cannot  account  for  an  opinion  void  of  all 
foundation,  otherwife  than  from  the  weight  of  au- 
thority.    Finding  entails  current  in  England,  we 
were,  by  the  force  of  imitation,  led  to  think,  they 
might  be  equally  efFe6lual  here  ;  being  ignorant,  or 
not  adverting,  that  in  England,  their  whole  efficacy 
was  derived  from  llatute. 

I  fliall  conclude  this  trad  with  a  brief  reflexion 
npon  the  whole.  While  the  world  was  rude  and 
illiterate,  the  relation  of  property  was  faint  and  ob- 
fcure.  This  relation  was  gradually  evolved,  and, 
in  its  growth  towards  maturity,  accompanied  the 
growing  fagacity  of  mankind,  till  it  became  vigor- 
ous and  authoritative,  as  we  find  it  at  prefent: 
Men  are  fond  of  power,  efpecially  over  what  they 
call  their  own  ;  and  all  men  confpired  to  make  the 
powers  of  property  as  extenfive  as  pofTible.     Many 

cen- 
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centuries  have  pafTed  fince  property  was  carried  to  its 
utmofi;  length.  No  moderate  man  can  defire  more 
than  to  have  the  free  difpofal  of  his  goods  during 
his  life,  and  to  name  the  perfons  who  Ihall  enjoy 
them  after  his  death.  Old  Rome  as  well  as 
Greece  acknowledged  thefe  powers  to  be  inherent 
in  property  ;  and  thefe  powers  are  fuEcient  for  alt 
the  purpofes  to  which  goods  of  fortune  can  be  fub- 
fervient.  They  fully  anfwer  the  purpofes  of  com- 
merce ;  and  they  fully  anfwer  the  purpofes  of  be- 
nevolence. But  the  paffions  of  men  are  not  to  be 
confined  within  the  bounds  of  reafon  :  Vv^e  thirft 
after  opulence,  and  are  not  fatisfied  with  the  full 
enjoyment  of  the  goods  of  fortune^  unlefs  it  be  alfo 
in  our  power  to  give  them  a  perpetual  exiftence, 
and  to  preferve  them  for  ever  to  ourfelves,  and  our 
families.  This  purpofe,  we  are  confcious,  cannot 
be  fully  accomplifhed ;  but  we  approach  to  it  as 
near  as  we  can,  by  the  aid  of  imagination.  The 
man  who  has  amaifed  great  wealth,  cannnot  think 
of  quitting  his  hold,  and  yet,  alas!  he  muft  die 
and  leave  the  enjoyment  to  others.  To  colour  a 
difmal  profpedl,  he  makes  a  deed  arrefting  fleeting 
property,  fecuring  his  eftate  to  himfelf,  and  to  thofe 
who  reprefent  him,  in  an  endiefs  train  of  fucceflloni 
His  eftate  and  his  heirs  muft  for  ever  bear  his  name; 
every  thing  to  perpetuate  his  memory  and  his 
wealth.  How  unfit  for  the  frail  condition  of  mor- 
tals, are  fuch  fwoln  conceptions  ?  The  feudal  fyftem 
Unluckily  fuggefted  a  hint  for  gratifying  this  irra- 
tional appetite.  Entails  in  England,  authorifed  by 
ftatute,  fpread  every  where  with  great  rapidity,  till 

be- 
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becoming  a  publick  nuifance,  they  v/ere  checked 
and  defeated  by  the  authority  of  judges  without  a 
flatute.  It  was  a  wonderful  blind nefs  in  our  legi- 
flature,  to  encourage  entails  by  a  ftatute,  at  a  time 
when  the  publick  intereft  required  a  ftatute  againft 
thofe  which  had  already  been  impofed  upon  us.  A 
great  proportion  of  our  land  is  already,  by  authority 
of  the  ftatute  1685,  exempted  from  commerce. 
To  this  dead  ft:pck  portions  of  land  are  daily  added 
by  new  entails  ;  and  if  the  Britifti  legiflature  inter- 
pofe  not,  the  time  in  which  the  whole  will  be  lock- 
ed up  is  not  far  diftant.  How  pernicious  this  event 
fnuft  prove,  need  not  be  explained.  Land-property, 
naturally  one  of  the  great  bleflings  of  life,  is  thus 
converted  into  a  curfe.  That  entails  are  fubverfive 
of  induftry  and  commerce,    is  not  the  worft  that 

jiiftly  can  be  faid  of  them  ;  they  appear  in  a  ftili 
more  difagreeable  light,  when  viewed  with  relation 
to  thofe  more  immediately  affedled.  A  fnare  they 
are  to  the  thoughtlefs  proprietor,  who,  even  by  a 
fingle  a6l,  may  be  entangled  paft  hope  of  relief  5 
to  the  cautious  again  they  are  a  perpetual  fource  of 
difcontent,  by  fubverting  that  liberty  and  indepen- 
dency, to  which  all  men  afpire,  with  refpedl  to  their 
poflefllons  as  well  as  their  perfons. 


HISTORY 


TRACT    IV. 


HISTORY 


O    F 


Securities  upon  Land 
for  payment  of  debt. 


TH  E  multiplied  connexions  among  individu- 
als in  fociety,  and  their  various  tranfaclions, 
have  bellowed  a  privilege  upon  land-property,  not 
only  of  being  transferred  from  hand  to  hand  whola 
and  entire,  but  of  being  fplit  into  parts,  and  being 
diflributed  among  many.  Land  is  the  great  obje6l 
of  commerce,  and  it  is  ufeful  not  only  by  its  pro- 
du6l,  but  by  affording  the  higheft  fecurity  that  can 
be  given  for  payment  of  debt.  Thus  the  property 
of  land  is  fplit,  betwixt  the  fuperior  and  vaflal,  be- 
twixt the  debtor  and  creditor,  and  betwixt  one  hav^ 
ing  a  perpetual  and  one  a  temporary  right. 
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In  Scotland  we  diftinguifh,  and  not  without  rea- 
fon,  rights  affe6ling  land  into  two  kinds,  viz.  Pro- 
perty, and  a  right  burdening  or  limit  ng  property. 
Property,  in  its  nature  unbounded,  cannot  other- 
wife  be  bounded,  but  by  rights  burdening  or  nar- 
rowing it ',  and  it  is  reftored  to  its  original  unbound- 
ed   {late  fo  foon  as   the    burdening    right    is  ex- 
tingullhed  :  but  a  burdening  right,  being  in  its  na- 
ture bounded,  becomes  not  more  extenfive  by  the 
extindlion  of  other  rights  affecting  the  fame  fubjedt. 
The  Englilh,  without  dif}:inguifl:iing  property  and 
other  rights,   conceive  every  right  aifefling  land, 
the  moft  extenfive  and  the  mofl  limited,  to  be  an 
eftate  in  the  land.     A  fee-fimple,  a  fee-tail,  a  life- 
rent, a  rent-charge,  a  leafe  for  life,  pafs  all  equally 
under  the  denomination  of  an  eflate. 

The  fpliting  land-property  into  fo  many  parts, 
f:ivourab'e  indeed  to  commerce,  makes  law  intri- 
cate, and  purchafes  unfecure  :  but  thefe  inconve- 
niencies  are  unavoidable  in  a  commercial  country. 
1/and  is  not  divifible  indefinitely ;  for  the  pofleffion 
of  a  fmallcr  quantity  than  what  occupies  a  plow,  or 
a  fpade,  is  of  no  ufe  :  and  he  who  pofleiTes  the 
fmallell  proPitable  fhare,  may  be  engaged  in  tranf- 
a6tions  and  conneclions,  not  fewer  nor  lefs  various 
than  he  who  poflefTes  a  large  territory.     It  may'  bd 
his  will  to  make  a  fettlement,  containing  remain- 
ders, reverfions,    rent-charges,  &c^  and  it  is  the 
province  of  municipal  law,  to  make  effedual,  as 
far  as  utility  will  admit,  private  deeds  and  conven- 
tions of  every  fort.     This  is  fo  evident^  that  where- 

ever 
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ever  we  read  of  great  fimplicity  in  the  manner  of 
tranfmitting  land -property,  we  may  affu  redly  pro" 
nounce,  that  the  people  are  not  Tar  advanced  ia 
the  arts  of  life. 

The  foregoing  curfory  view  of  land-rights,  and 
of  their  divifibility,  if  I  may  be  indulged  the  ex- 
prefllon,  lead  to  the  fubjedl:  propofed  to  be  handled 
in  this  elTay.  The  Romans  had  two  forms  of  a 
right  upon  land  for  fecurity  of  money.  The  one, 
diftinguifhed  by  the  name  of  Antichref^s^  refembles 
the  Englifh  mortgage,  and  our  wadfet ;  the  credi- 
tor being  introduced  inro  pofTelTion  to  levy  the  rents 
for  extinguifhing  the  fum  that  is  due  him.  The 
other,  termed  a  Hypothec^  is  barely  a  fecurity  foi* 
money,  without  pov/er  to  levy  the  rents  for  pay- 
ment. As  to  the  former,  whether  any  folemnity 
was^  requifite  to  compleat  the  right,  I  cannot  fay, 
becaufe  that  fort  of  fecurity  is  but  flightly  mention- 
ed in  Juftinian's  compilations  :  neither  is  it  told  us 
whether  any  form  was  requifite  to  compleat  the  lat- 
ter. One  thing  feems  evident  with  refpecl  to  a 
right  which  entides  not  the  creditor  to  poflefs,  that 
an  adl  of  pofTelTion,  whether  real  or  fymbolical, 
cannot  be  required  as  a  folemnity.  But  as  it  is 
difficult  to  conceive,  that  a  right  can  be  eftablifhed 
upon  land  by  confent  alone^  Vv^ithout  fome  ouvere 
adl,  therefore  in  Holland  there  is  required  to  the 
conftitution  of  a  hypothec  upon  land  or  hoiifes,  the 
prefence  of  a  judge  *.     And  in  Friefland,.  to  com- 

« 

•  Voet,  Tit.  de  Pignor,  et  Hypoth.  §  9  and  10. 
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pleat  a  general  hypothec,  fo  as  to  give  it  preference, 
regiftration  is  neceflary  -f-. 

By  the  Roman  law,  to  make  a  hypothec  efFec- 
nial,  when  payment  could  not  be  obtained  from  the 
debtor,  the  creditor  was  impowered  to  expofe  the 
land  to  fale  after  repeated  denounciations.  He 
needed  not  the  authority  of  a  judge  ;  and  as  he  him- 
felf  was  the  vender,  he  for  that  reafon  could  not  be 
alfo  the  purchafer.  But  Voet  J  obferves,  that  in 
Holland  the  authority  of  a  judge  being  neceflary, 
and  the  judge  being  the  vender,  the  creditor  may 
be  the  purchafer. 

It  appears  to  have  been  of  old,  both  in  Eng- 
land and  Scotland,  a  lawful  pradlice,  to  force  pay- 
ment of  debt,  by  taking,  at  lliort  hand  from  the 
debtor,  a  pledge,  which  was  detained  by  the  credi- 
tor, till  the  debtor  repledged  the  fame,  by  paying 
the  debt,  or  finding  fecurity  for  the  payment.  This 
rough  practice  was  in  England  prohibited  by  the. 
ftatute  52d  Henry  III.  cap.  i.  enabling,  "  That 
*'  no  man  take  a  diftrefs  of  his  neighbour  without 
"  award  of  court."  In  Scotland  it  was  reftrained 
by  feveral  ftatutes.  In  the  firil  flatutes  Robert  L 
cap.  7.  it  is  ena6led,  "  That  in  time  coming  no 
"  man  take  a  poynd  for  debt  within  another  man's 
*'  land,  unlefs  the  King's  baillie,  or  the  baillie  of 
*'  the  ground  be  prefent."     And  in  the  flatutes  of 

f  Voet,  Tit.  de  PIgnor.  et  Hypoth.  §  ih, 
X  Tit.  dcdtftru(^.  pigtior.  §  3, 
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David  II.  cap.  6.  '*  That  if  a  man  dwelling  in 
*'  one  fliire  defire  to  take  a  poynd  in  another  fhire, 
"  it  mud  be  done  in  prefence  of  the  fheriff  or  his 
"  depute."  Again,  in  the  flatutes  of  Robert  III, 
cap.  12.  it  is  enabled  in  genera],  "  That  no  man 
"  fhall  take  a  poynd  without  the  King's  officers,  or 
"  the  Lord's  officers  of  the  land,  unlefs  wichin  his 
"  own  land,  for  his  farms  or  proper  debts."  See 
to  the  fame  purpofe,  Reg.  Maj.  L.  4.  cap.  22. 

But  thefe  regulations  did  not  extend  to  poinding 
within  a  royal  borough.  For  though  a  burgefs 
might  not  poind  a  brother  burgefs  without  licence 
from  the  provoft  *^  yet  from  a  tlranger  found  with- 
in the  borough  he  might  take  a  poind  or  pledge  ac 
fliort  hand  ti  and  the  ftranger  behoved  to  repledge  in- 
common  form,  by  finding  a  furety  for  the  debt  t. 
This,  by  the  way,  is  plainly  the  foundation  of  the 
privilege  which  burgefles  enjoy  at  this  day,  viz, 
arrefting  ftrangers  for  debts  contraded  within  the 
borough. 

Neither  did  thefe  regulations  extend  to  rents  or 
feu  duties,  for  which,  in  England,  the  landlord 
may  to  this  day  diftrain  at  fliort  hand.  And  in 
this  part  of  the  ifland,  as  a  proprietor  might  poind 
at  fhort  hand  for  his  houfe-mail  §,  and  for  his  rents 
in  the  country  H,  fo  this  privilege  is  exprefly  refer v- 
ed  to  him  in  the  above  mentioned  ftatute  of  Robert 

*  Leg.  Burg.  cap.  4.       f  Cap.  34  and  58.       J  Cap.  35 
and  37.  §  Cap.  57.       II  Firft  Stat.  Rob.  I.  cap.  7. 
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III,     This  privilege  of  the  landlord  may  be  traced 
down  to  the  prefent  time  -,  with  fome  reitridtions,  it 
is  true,  introduced  by  change  of  manners.     Craig 
obferves*,  That  the  landlord  for  three  terms  rent  can 
poind  by  his  private  authority  ;  and  f  that  for  the 
price  of  the  fcifin  ox,  which  the  vaiTal  pays  for  his 
entry,    tie  fuperior  may  did  rain  without  procefs. 
Nor  at  prefent  is  the  landlord  or  fuperior  fubjed:ed 
to  the  ordinary  folemnities.     It  is  required  indeed, 
that  the  arrears  be  conftituted  by  a  decree  in  his  own 
court,  which  has  been   introduced   in  imitation  of 
poinding  for  other  debts  ;  but  after  conftituting  the 
:jrrears  by  a  decree,  he  may  proceed  diredlly  to  poind 
without  giving  a  charge  J. 

Nor  is  it  difficult  to  difcover  the  foundation  of 
this  privilege.  It  will  appear  in  a  clear  light  by 
tracing  the  hiilory  of  leafes  in  this  ifland.  Lands 
originally  were  occupied  by  bond-men,  who  them^ 
felves  were  the  property  of  the  landlord,  and  con- 
fequently  were  not  capable  to  hold  any  property  of 
their  own  :  but  fuch  perfons,  who  had  no  intereffi 
to  be  induftrious,  and  who  were  under  no  compul- 
fion,  when  not  under  the  eye  of  their  mailer,  were 
generally  lazy,  and  always  carelcfs.  This  made  it 
eligible  to  have  a  iree  man  to  mianage  the  farm  ; 
who  probably  at  firft  got  fome  acres  fet  apart  to  him 
for  his  maintenance  and  wages.  But  this  not  being 
a  fufficient  fpur  to  induilry,  it  was  found  a  falutary 

*  L.  I.  Dieg.  10.  §  38,  in  fioe.         f  L.  2.  DJeg.  7.  §  26. 
J  A61.  4.  p.  it6^, 
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meafure'to  afTume  this  man  as  a  partner,  by  com- 
municating to  him  a  proportion  of  the  prcdu6l  in 
place  of  wages  ;  by  which  he  came  to  manage  for  his 
o'wn  intereft  as  well  as  that  of  his  maftcr.  The  next 
ftep  had  flill  a  better  effed,  entitling  the  mailer  to 
a  yearly  quantity  certain,  and  the  overplus  to  re- 
main with  the  fervant  *.  By  this  contracl,  the  be- 
nefit of  the  fervant' s  induftry  accrued  wholly  to  him- 
felf  J  and  his  indolence  or  ignorance  hurt  himfelf  a- 
lone.  One  farther  ftep  was  neceffary,  to  bring  this 
contradl  to  its  due  perfe6lion,  which  is,  to^give  the 
fervant  a  leafe  for  years,  without  w^hich  he  is  not 
fecure  that  his  induftry  will  turn  to  his  own  profit. 
By  a  contra6i:  in  thefe  terms  he  acquired  the  name 
of  Tenant ;  becaufe  he  was.  entitled  to  hold  the  pof- 
feffion  for  years  certain.  According  to  this  deduc- 
tion, which  is  fupported  by  the  nature  of  the  thing, 
the  tenant  had  only  a  claim  by  virtue  of  the  con- 
tradt,  for  that  part  of  the  produd  he  was  entitled 
to.  He  had  no  real  lien  to  found  upon  in  oppofi- 
tion  to  his  landlord's  property.  The  whole  fruits 
as  pars  foli  belonged  to  the  landlord,  while  grow-» 
ing  upon  the  ground  ;  and  the  adl  of  feparating 
them  from  the  ground,  could  not  transfer  the  pro- 
perty from  him  to  his  tenant :  neither  could  pay^ 
ment  of  the  rent  transfer  the  property  of  the  re- 
maining fruits,  v;ithout  adlual  delivery.  It  is  true, 
the  tenant,  impowered  by  the  contract,  could  law^ 

*  Servis,  pon  in  noftrum  morem,  defcriptis  per  familiam 
minifteriis,  utuntur.  Suam  quifque  fedem,  fuos  paenates  regit, 
Frumenti  modum  dominus,  aut  pecoris,  aut  veilis,  ut  colono 
injungit.     Tacitus  de  ?noribus  Germcinoruin,  - 


L  4 


fully 


152  HISTORY   of 

fully  apply  this  remainder  to  his  own  ufe :  t)ut  ftill 
while  upon  the  ground,  it  was  the  landlord's  pro- 
perty ;  and  for  that  reafon,  as  we  fhall  fee  after- 
wards, lay  open  to  be  attached  for  payment  of  the 
landlord's  debts. 

Matters,  it  is  true,  were  greatly  altered  by  the 
Ad  1 8.  P.  1449,  making  the  tenant  fecure  againfl  a 
purchafer  of  the  land.  -  This  flatute  was  underflood 
to  give  the  lefTee  a  real  lien  upon  the  land,  or  to 
make  a  leafe,  when  com  pleated  by  pofTeffion,  a  real 
right,  as  we  term  it  in  Scotland  -,  for  a  leafe  confi- 
dered  as  a  covenant  merely,  can  only  be  eifedtual 
betwixt  the  contraders.  The  real  right  thus  efta- 
bliflied  in  the  tenant,  behoved  to  regulate  the  pro- 
perty of  the  fruits.  The  maxim,  ^cd  fatum 
cedit  folo^  which  formerly  gave  the  property  to  the 
landlord,  was  thought  to  apply  now  in  favour  of 
the  tenant ;  and  thus,  after  the  rent  was  paid,  the 
remaining  fruits  came  to  be  confidered  as  the  te- 
nant's property.  The  landlord's  property  however 
continued  inviolable,  fo  far  as  his  rent  extended. 
To  this  limited  effed  he  v/as  held  proprietor,  juft  as 
much  as  before  the  ftatute  was  made  :  and  therefore 
there  was  nothing  fingular  in  allowing  him  to  levy 
his  rents  by  his  own  authority,  whether  from  his 
tenants  or  from  his  feuars,  who  differ  not  from  te- 
nants but  in  the  perpetuity  of  their  leafes.  It  was 
no  more  than  what  follows  from  the  very  nature  of 
property  -,  for  no  man  needs  the  authority  of  a  judge 
tc)  lay  hold  of  his  own  goods.  There  could  not  be 
a  fcruple  about  this  privilege,  while  rents  were  paid 
in  kind  •,  and  landlords,  authorifed  by  cuftom,  pro- 
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ceeded  in  the  fame  train  when  money-rent  was  in- 
troduced, without  adverting  to  the  difference :  but 
after  the  landlord's  rent  was  paid,  it  foon  came  to 
be   reckoned  an  intolerable  grievance,    and  indeed 
grofs  injuftice,  that  the  landlord's  creditor  fhould 
be  admitted  to  poind  the  remainder,  which  was  in 
reality  the  tenant's  property  ;  and  the  flatute  had  fo 
quick  an  operation,  that  a  remedy  was  provided,  at 
lead  as  to  perfonal  debt,  by  the  A61  ^6.  P.  146^, 
reftriding  poindings  for  fuch  debts,  to  the  extent  of 
the  arrears  due  by  the  tenant,  and  to  the  current 
term.     With   regard    to  debts    fecured  upon    the 
land,  the  legiilature  did  not  interpofe  -,  for  it  was 
judged,  that  the  creditor  who  had  a  real  lien  upon 
the  land,  had  the  fame  title  to  the  fruits  for  pay- 
ment of  his  intereil,  that  the  landlord  had  for  pay- 
ment of  his  rent.     It  was  not  adverted  to,  that  a 
creditor  is  not  bound  to  take  poireffion  of  the  land 
for  his  payment ;  that  the  landlord  is  entitled  to 
levy  the  rent  if  the  creditor  forbear ;  and  that  it  is 
unjuft  to   oblige  the  tenant  to  pay  the  fame  rent 
twice.     But  what  was  negle«5led  or  avoided  by  the 
legiflature,  was  provided  for  by  cuftom  ;  juitice,  in 
this   matter,  prevailing   over  ancient  ufage.     And 
now,  tenants  are  by  pradlice  fecure  againft  poinding 
for  real  debts,  as  well  as  they  are  by  flatute  againfl 
poinding  for  performl  debts.    In  England  it  appears, 
that,  to  this  day,  the  creditor  in  a  rent- charge  may 
levy  a  diflrefs  to  the  extent  of  what  is  due  to  him, 
without  confining  the  diftrefs  to  the  rent  due  by  the 
tenant  *,    And  indeed  this  is  neceffary  in  England, 

*"  See  2d  Will,  and  Mary,  cap.  5, 

where 
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where  it  is  not  the  pra6lice  to  take  the  land  itfelf  in 
execution.    But  of  this  afterwards. 

It  was  necefTary  to  explain  at  large  the  privilege 
which  landlords  have  at  common  law  to  force  pay- 
ment of  their  rents ;  becaufe  it  is  a  fundamental  doc- 
trine with  relation  to  the  prcfent  fubject.  I  fhall 
Bov/  proceed  to  confider  the  cafe  of  a  creditor  who 
hath  obtained  a  fecurity  upon  land  for  debt  due  to 
him.  Lord  Stair*  obferves,  that  the  Englifh  diftin- 
guifh  rent,  into  rent-fervice,  rent-charge,  and  rent- 
feck.  Rent-fervice  is  that  which  is  due  by  the  red- 
dendo of  a  charter  of  land,  fuch  as  a  feu  or  blench- 
dtity.  Rent-charge  is  that  which  is  conftituted  by 
the  landlord  in  favour  of  a  creditor,  containing  a 
daufe  of  diftrefs,  impowering  the  creditor  to  diftrain 
the  land  at  fhort  hand  for  payment  of  the  debt  -f . 
A  deed  of  the  fame  nature  Vvrithout  a  claufe  of  dif- 
trefs is  termed  rent-feck. 

A  rent-charge  muft  be  compleated  by  the  writ- 
ing alone  without  poiTefilon  ;  becaufe  the  creditor, 
until  he  have  a  claim  for  intereft,  cannot  lawfully 
take  pofiefTion,  or  levy  rent.  And  it  is  evident, 
that  poirefTion  cannot  be  necelTary  to  efcabliib  a  right 
upon  land,  while  fuch  right  admits  notof  pofieffion. 
A  rent- feck  is  in  a  different  cafe,  as  may  appear 
from  the  following  confiderations.  The  tenants  are 
not  perfonally  liable  to  the  creditor  ;  and  the  d^td,, 
which  contains  no  claufe  of  diftrefs,  affords  no  title 

*  Inilitut.  page  268.  f  New  abridgement  of  the  law,  Tit. 
(Annuity  and  reni-charge.) 

to 
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to  take  a  pledge  from  them.  If  therefore  they  be 
unwilling  to  pay  their  rents  to  the  creditor,  he  has 
no  remedy  but  a  perfonal  adlion  againft  the  granter 
of  the  deed.  A  tenant,  it  is  true,  acknowledging  a 
rent- feck,  by  delivering  but  a  (ingle  penny  in  part 
payment,  puts  the  creditor  in  poirefiTion  of  levying 
rent ;  after  which,  if  the  tenant  refufe  to  pay,  it  is 
conftrued  a  diffeifin,  to  entitle  the  creditor  to  an 
afTize  of  nouvel  difiTcifin  *.  But  before  feifin  or 
pofleffion  fo  had  by  the  creditor,  I  fee  not  that  in 
any  fenfe  the  rent-feck  can  be  conftrued  a  real  right, 
A  hypothec  is  a  real  right,  becaufe  the  creditor  can 
fell  the  land  if  the  debtor  fail  to  make  payment. 
A  rent-charge  is  a  real  right,  becaufe  the  creditor 
can  levy  rent  when  his  term  of  payment  comes. 
But  no  right  can  be  conceived  to  be  real,  or  a  branch 
of  property,  which  gives  the  creditor  no  power 
whatever  over  the  land.  And  upon  this  account,  if' 
the  land  be  fold  before  a  creditor  in  a  rent-feck  is 
acknowledged  by  the  tenants,  the  purchafer,  I  pre- 
fume,  will  be  preferred. 

I  have  juft  now  hinted  at  the  means  for  recover- 
ing payment,  afforded  by  law  to  the  creditor  in  a 
rent-feck.  The  creditor  in  a  rent-charge,  ftanding 
on  the  fame  footing  with  the  landlord,  hath  a 
much  eafier  method.  Where  the  rent  payable  to 
the  landlord  is  a  certain  quantity  of  the  fruits  of  the 
ground,  the  creditor  lays  hold  of  the  rent  at  (hort 
hand,  which  concludes  the  procefs  with  refped:  to  the 

*  Jacob's  law  didionary,  Tit.  (Rent,) 

tenant. 
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tenant.    The  operation  is  not  altogether  Co  fimple  m 
cafe  of  money-rent.     The  creditor,  in  this  cafe,  lays 
hold  of  any  goods   upon  the   land,  corn  or  cattle, 
confidered  as  the  landlord's  property :  but  then,  as 
the  goods  difrrained  belong  in  reality  to  the  tenant, 
free  of  all  embargo  fo  Toon  as  the  rent  is  paid,  the 
tenant,  for  that   reafon,  is  entitled  to  repledge  the 
fame,  or  to  demand  reftitution,  upon  making  pay- 
ment of  the  rent,  or  giving  fecurity  for  it.     The 
creditor  in  diftraining  thus,  for  obtaining  payment, 
has  not  occafion  for  a  decree,  nor  is  it  even  necefTa- 
ry  that  he  diftrain  in  prefence  of  an  officer  of  the 
law.     But  this  form,  though  eafy  in  one  relped;, 
with  regard  to  the  creditor  as  well  as  the  landlord, 
is  not  however  effeftual  to  draw  paym.ent,  unlefs 
the  tenant  concur  by  repledging  and  fubftituting  fe- 
curity in  place  of  the  goods.     If  the  tenant  be  un- 
able to  find  a  furety,  or  perverfe  enough  to  negledb 
his  intereft,    there  was  no  remedy  till  the  2d  of 
William  and  Mary,  cap  5.  by  which  it  is  enacled, 
*'  That  in  cafe  the  tenant  or  owner  of  the  goods, 
*'  do  not  within   five  days  replevy  the  fame,  with 
*'  fufficient  fecurity  for  the  rent,  the  creditor  fhall 
*'  have  liberty   to   fell  for  payment  of  the  rent." 
Thus  the  form  of  diftraining  upon  a  rent-charge 
was  made  compleat:  but  a  rent-feck  remained  a 
very  precarious  fecurity,  for  the  reafons  above  men- 
tioned, till  the  4th  Geo.  II.  cap.  28.  by  which  it  is 
enabled,  "  That  the  like  remedy  by  diftrefs,  and 
"  by  impoinding  and  felling  the  goods,  fhall  be  in 
"  the  cafe  of  rent-feck,  that  is  provided  in  the  cafe 
"  of  rent  referved  upon  Icafe." 

That 
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That  a  power  to  fell  the  goods  diltrained,  fo  ne- 
ceflary  to  make  rent  effedlual,  fhould  not  have  been 
introduced  more  early,  muft  appear  furprifing.  But 
it  is  remarkable,  that  the  Englifh  are  greatly  ad- 
didled  to  old  ufages.  Another  thing  is  not  lefs 
furprifing  in  this  form  of  execution,  for  which  no 
remedy  is  provided,  that  it  is  indulged  to  be  follow- 
ed out  by  private  authority,  when  in  all  other  civi- 
lized countries,  execution  is  not  trufted  to  any  but 
the  officers  of  the  law. 

I  have  another  obfervation  to  make  upon  this  fub- 
Jedl,  That  in  the  infancy  of  government,  Ihorter 
methods  are  indulged  to  come  at  right,  than  after-,, 
wards  when  under  a  government  long  fettled,  the 
obflinacy  and  ferocity  of  man  are  fubdued,  and  ready 
obedience  is  paid  to  eftabiifhed  laws  and  cufloms. 
By  the  Roman  law,  a  creditor  could  fell  his  pledge  at 
fhort  hand.-  With  us  of  old  a  creditor  could  even  take 
a  pledge  at  fhort  hand ;  and  which  was  worfe  than  ei- 
ther, it  was  lawful  for  a  man  to  take  revenge  at  his 
own  hand  for  injuries  done  him  *.  None  of  thefe 
things,  it  is  prefumed,  are  permitted  at  prefent  in 
any  civilized  country,  England  excepted,  where  the 
ancient  privilege  of  forcing  payment  at  (hort-hand, 
competent  to  the  landlord  and  to  the  creditor  by  a 
rent- charge,  is  Hill  in  force. 


And  now  to  come  to  our  own  fecurities  upon 
land  for  payment  of  debt,  we  find,  in  the  firft  place. 
That  originally  our  law  was  the  fame  with  that  of 


See  Traa  I. 


England, 
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England,  as  to  the  form  of  making  rent-fervices 
cfFe6lual,  viz,  taking  a  diftrefs  at  fhort  hand,  to  be 
repledged  by  the  tenant  upon  finding  fecurity  for  the 
arrears.  We  have  regulations  laid  down  as  to  the 
method  of  taking  a  diftrefs,  viz.  that  the  goods 
muft  remain  in  the  fame  barony  till  they  be  repledg- 
ed, or  at  leaft  in  the  next  adjacent  barony,  and 
within  the  fame  flierifFdom,  but  not  in  caftles  or* 
fortalices  *  ;  regulations  which  obvioufiy  are  bor- 
rowed from  5  2d  Henry  III.  cap.  4.  In  the  next 
place,  when  we  confider  that  the  fyftem  of  our  laws 
and  government  is  fundamentally  the  fame  with  that 
of  England,  and  that  nothing  is  more  natural  than 
to  adopt  the  manners  and  cuftoms  of  a  more  potent 
nation  in  clofs  neighbourhood,  it  is  a  fuppofition 
extremely  probable.  That  a  rent-charge  was  in  prac- 
tice with  us  as  well  as  with  the  Englifh.  Luckily 
we  have  direct  evidence  of  the  fa6l.  Several  of  thefe 
fecurities  are  preferved  to  this  day  -,  though  they  are 
long  out  of  ufe,  having  given  place  to  what  is  cal- 
led an  infeftment  of  annualrent,  which  is  a  land-ie- 
curity  eftablifhed  in  the  feudal  form.  Copies  of 
two  rent-charges  are  annexed  -f ;  one  by  Sirrion 
Lockhart  of  Lee,  by  which,  for  a  certain  fum  de- 
ivered  to  him,  "  he  grants  and  fells  to  William  dc 

*  Lindfay  redor  of  the  church  of  Ayr,  ten  pounds 
^  Sterling  yearly  rent,  to  be  taken  out  of  the  lands 
'  of  Caitland  and  Lee ;  binding  himfelf  and  his 
'  heirs  to  pay  the  faid  annuity  at  two  terms  in  the 

*  year,   Pentecoft  and  Martinmas ;   and   binding 

*  Firft  Stat.  Rob.  I.  cap.  7.        f  No.  3-. 

^  "  the 
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<*  the  above  lands  of  Caitland  and  Lee,  with  all  the 
'^  goods  and  chatties  upon  the  fame  to  a  diftrefs,  at 
*'  the  inftance  of  the  faid  William  Lindfay,  his  heirs 
*'  and  aflignees,  in  cafe  he  (the  granter)    and  his 
"  heirs  ihall  fail  in  payment."     This  bond  is  dated 
in  the  year  1323.     The  other  is  a  bond  of  borrow- 
ed money  for  L.  40,  dated  anno  141 8,  by  James 
Douglas  Lord  Baveny,  to  Sir  Robert  Erflcine  Lord 
of  that  Ilk,  in  which  the  debtor  becomes  bound, 
"  That  all  the  lands  and  barony  of  Sawlyn  fhall 
"  remain  with    the  creditor,    with   all    freedoms, 
*'  eafes,  and  commodities,  courts,  plaints,  and  ef» 
"  cheats,  till  he  the  creditor,  his  heirs,  executors, 
"  and  afTigneeSjbe  fully  paid  of  the  faid  fum.     And 
''  failing  payment  out  of  the  faid  lands  of  Sawlyn, 
"  the  debtor  obliges  and  binds  all  his  lands  of  the 
*'  lordfhip  of  Dunfyre,  to  be  diftrained  as  well  as 
**  the  lands  of  Sawlyn,  at  the  will  of  the  creditor, 
*'  his  heirs  or  aflignees,  till  they  be  paid  of  the  fore- 
*'  mentioned  fum  ;  in  the  fame  manner  that  he  or 
''  they  might  diftrain  their  proper  lands  for  their 
"  own  rents,  without  the  authority  of  any  judge," 
**  civil  or  ecclefiaftical.'' 


The    bond   lad   mentioned   is  an  inflance  the 

more  happy,    as   it  affords   irrefragable  evidence, 

that  a  rent -charge  in  this  country,  was,  in  all  re- 

fpedls,  the  fame  as  in  England  ;    and  particularly, 

that  the  creditor  enjoyed  that  fmgular  privilege  of 

the  landlord,  to  diftrain  at  fhort  hand  without  the 

authority  of  a  judge.     It  ferves  at  the  fame  time  to 

explain  the  regulations  of  Robert  L  and  of  Robert; 

3  1"* 
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III.  about  poinding,  which,  from  analogy  of  the 
law  of  England,  and  from  the  pofitive  evidence  of 
this  deed,  mud  appear  now  to  relate  to  perfonal 
debts  only,  and  by  no  means  to  rent- charges  more 
than  to  rent-fervices  *. 

Whether  our  law  be  Improved  by  fubftituting 
an  infeftment  of  annualrent  in  place  of  a  rent- charge, 
may  be  doubted.  I  propofe  to  handle  this  fubjed: 
at  leifure,  becaufe  it  is  curious.  While  land  was 
held  as  a  proper  benefice  for  fervices  performed  to  a 
fuperior,  the  whole  forms  relating  to  fuch  a  grant, 
and  the  whole  cafualties  due  to  the  fuperior,  were 
agreeable  to  the  nature  of  the  tenure  :  but  when 
land  returned  to  be  a  fubjed  of  commerce,  and, 
like  moveables,  to  be  exchanged  for  money,  forms 
and  cafualties,  which  were  the  rcfult  of  the  feudal 
connedlion  betwixt  the  fuperior  and  vafTal,  could 
regularly  have  no  place  in  thefe  new  tranfadlions, 
with  which  they  were  inconfiftent  in  every  refpe6b. 
When  a  man  makes  a  purchafe  of  land  and  pays  a 
full  price,  the  purpofe  of  the  bargain  is.  That  he 
{hall  have  the  unlimited  property,  without  being 
fubje6led  in  any  manner  to  the  vender  :  and  yet  fuch 
is  the  force  of  cuftom,  that  titles  behoved  to  be 
made  up  in  the  feudal  form,  becaufe  no  other  titles 

♦  A  claufe  burdening  a  difpofition  of  land  with  a  Aim  to  a 
thiid  party,  is,  in  our  pradice,  made  effeftual  by  poinding  the 
ground,  A  right  thus  eftabliilied  ftrongly  refembles  a  rent- 
charge.  The  power  wliich  in  this  cafe  the  creditor  hath  to 
poind  the  ground,  can  have  no  other  foundation  to  reft  on,  than 
a  claufe  of  diftrefs,  which  is  expreft  in  a  rent-charge,  and  i» 
implied  in  the  right  we  are  fpeaking  of. 
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to  land  were  in  ufe.     And  thus  the  purchafer,  con-  j 

trary  to  the  nature  of  the  tranfadtion,  was  metamor- 
phofed  into  a  vafial,  and  of  confequence  fubjedled 
to  homage,  fealty,  non- entry,  liferent  efcheat,  &g. 
upon  account  of  that  very  land  which  he  purchafed 
with  his  own  money.  Such  an  inconfiftcncy,  it  is' 
true,  could  not  long  fubfift  -,  and  form  by  degrees 
yielded  to  fubftance.  When  land  came  univerfally  to 
be  patrimonial,  and  no  longer  beneficiary,  the  forms 
of  the  feudal  law  indeed  remained,  but  the  fubftancf 
wore  out  gradually.  This  change  produced  blench 
duties,  an  elufory  fum  for  non-entry  in  place  of  the 
full  rents,  collateral  fucceffion  without  limitation  ; 
and  failing  heirs,  the  King,  and  not  the  fuperior, 
as  laft  heir:  which  regulations,  with  many  others 
upon  the  fame  plan,  are  wide  deviations  from  any 
tenure,  that,  in  a  proper  fenfe,  can  be  termed  bene- 
ficiary. When  the  fubftantial  part  of  the  feudal 
]aw  has  thus  vanifhed,  it  is  to  be  regreted  that  we 
fhould  ftill  lie  under  the  oppreffion  of  its  forms, 
which  OGcafion  great  trouble  and  expence  in  the 
tranfmifiion  of  land-property. 

Our  forefathers,  however.  In  adhering  to  the 
feudal  forms  after  the  fubftance  was  gone,  merit 
lefs  cenfure  than  at  firft  fight  may  appear  juft  from 
the  foregoing  deduction.  So  many  different  perfons 
were  connedled  with  the  fame  portion  of  land,  ftages 
of  fuperiors  being  commonly  interjeded  betwixt  the 
vafTal  in  pofTeflion  and  the  crown,  that,  in  moft  in- 
fiances,  it  would  have  been  difKcult  to  throw  off 
the  feudal  holding,  and  to  make  the  right  purely 

M  allodial. 
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allodial.  This  affords  a  fufficient  excufe  for  not  at- 
tempting early  to  withdraw  land  from  under  feudal 
titles.  And  when  time  difcovered  that  the  feudal 
forms  could  be  fqueezed  and  moulded  into  a  new 
fhape,  fo  as  to  correfpond  in  fome  meafure  with  a 
patrimonial  efbate,  it  is  net  wonderful  that  our  fore- 
fathers acquiefced  in  the  forms  that  were  in  ufe,  im- 
proper as  they  were. 

But  it  will  be  a  harder  tafk  to  juftify  our  fore- 
fathers for  defertino;  the  eflablifhed  form  of  a  rent- 
charge,  and  for  fubftituting  in  place  of  it  an  infeft- 
ment  of  annualrent,  than  which  nothing  in  my  ap- 
prehenfion   can  be  more   abfurd.     For  here  a  man, 
who  hath  no  other  intention  but  to  obtain  a  real  fe- 
curity  for  his   money,  is  transformed,  by  a  fort  of 
hocus-pocus  trick,  into  a  fervant  or  vafial,  either  of 
his  debtor  or  of  his  debtor's  fuperior.     And  to  pre- 
vent a  miftake,  as  if  this  were  for  the  fake  of  form 
only,  I  muft  obferve,  that  the  creditor  is  even  held 
to  be  a  military  valTal,  bound  to  ferve  his  fuperior 
in    war  •,    if  the  contrary  be  not  fpecified  in  the 
bond  *.     The  fuperior    again,    after  the  creditor's 
death,  was  entitled  to  the  non-entry  duties,  and  it 
required  an  a6l  of  parliament  f  to  correcl  this  glar- 
ing abfurdity.     It  mud  be  confefl  to  be  fomewhat 
ludicrous,  that  the  heir  of  a  creditor,  a6ling,  for 
form's  fake  only,  the  part  of  a  vafial,  and,  by  the 
nature  of  his  right,  bound  neither  for  fcrvice  nor 
duty  to  his  imaginary  fuperior,  fliould  yet  be  punilh- 


*  Stair,  page  268.     f  Aft  42.  p,  1690. 
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ed  with  the  lofs  of  the  intereft  of  his  money  for  ne- 
gleding  to  enter  heir,  which  might  be  hurtful  to 
himfelf,  but  could  not  in  any  meafure  hurt  his 
debtor  a6ling  the  part  of  a  fuperior.  In  a  word,  it 
is  impolTible  to  conceive  any  form  lefs  confiffcnt  v 
with  the  nature  and  fubflance  of  the  deed  to  which 
it  relates,  than  an  infeftment  of  annualrent  is.  The 
wonder  is,  how  it  ever  came  to  be  introduced  in  op- 
pofidon  to  the  m.ore  perfe6l  form  of  a  rent-charge. 
I  can  difcover  no  other  caufe  but  one,  which  hath 
an  arbitrary  fvvay  in  law,  as  well  as  in  more  trivial 
matters,  and  that  is  the  prevalency  of  fafhion  and 
opinion.  We  had  long  been  accuftomed  to  the  feu- 
dal law,  and  to  confider  a  feudal  tenure  as  the  only 
compleat  title  to  land.  No  man  thought  himfelf 
fecure  with  a  title  of  any  other  fort.  Jurifdidions 
and  offices  behoved  to  be  brought  under  a  feudal 
tenure  •,  and  even  creditors,  influenced  by  the  autho- 
rity of  fafhion,  were  not  fatisfied  till  they  got  their 
fecurities  in  the  fame  form. 

And  this  leads  me  to  another  abfurdity  in  the 
conftitution  of  an  annualrent- right,  lefs  confpi- 
cuous  indeed  than  that  above  mentioned  ;  and 
that  is  the  order  or  precept  to  introduce  the  cre- 
ditor diredlly  into  pofieflion  :  though,  by  the  nature 
of  his  right,  and  by  exprefs  padlion,  he  is  not  en- 
titled to  take  pofTeffion,  or  to  levy  rent,  till  the  firft 
term's  intereft  become  due.  Seifin,  it  is  true,  is 
but  a  fymbolical  pofleffion  •,  but  then,  as  fymbolical 
pofleflion  was  invented  to  fave  the  trouble  of  appre* 
bending  polTeflion  ideally,  it  is  improper,  nay,  it  is 
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abfurd,  to  give  fymbo'ical  pofTeffion  before  the  per- 
fon  be  entitled  to  pofTefs.  A  leifin  indeed  will  be 
proper  after  intereft  becomes  due  :  but  a  feifin  at 
that  time  is  unneceflary ;  becaufe  the  creditor  can 
enter  really  into  pofTeflion  by  levying  rent  ♦,  and  fure- 
ly  real  pofTeflion  can  never  be  lefs  compleat  than 
fymbolical  pofiefTion. 

It  tends  not  to  reconcile  us  to  an  infeftment  of 
annualrent,  that,  confidered  as  a  commercial  fubjeft, 
it  is  not  lefs  brittle  than  unwieldy.  In  its  tranfmif- 
fion  as  well  as  eftablifhment,  it  is  attended  with  all 
the  expence  and  trouble  of  land -property,  without 
being  poflciTed  of  any  advantage  of  land-property. 
It  is  extinguiflied  by  levying  rent,  by  receiving  pay- 
ment from  the  debtor,  and  even  by  a  voluntary  dif- 
charge.  In  fhort,  a  perfonal  bond  is  not  extinguifli- 
ed with  lefs  ceremony.  This  circumftance  unqua- 
lifies it  for  commerce  ;  for  there  is  no  fafcty  in  lay- 
ing out  money  to  purchafe  it.  Nor  does  the  fym- 
bolical pofTeflion  by  a  feifin  give  it  any  advantage 
over  a  rent-charge.  The  feifin  does  not  publifh 
the  fecurity  :  regifl:ration  is  necefTary ;  and  a  rent- 
charge,  which  requires  not  infeftment,  is  as  eafily 
recorded  as  a  fecurity  efl:abliflied  by  infeftment. 

To  compleat  this  fubjed,  it  is  necefTary  to  take  a 
view  of  the  execution  that  proceeds  upon  an  infeft- 
ment of  annualrent ;  and  comparing  it  with  the  an- 
cient form  of  execution  upon  a  rent-charge,  to  re- 
mark where  they  agree,  and  where  they  difTer.  In 
the  firft  place,  the  creditor  in  a  rent-charge  could 
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not  bring  an  a6lion  of  debt  againil  the  tenants  for 
their  rents.  His  claim  properly  lay  to  the  goods 
upon  the  land,  which  he  was  entitled  to  carry  oif, 
and  to  detain  till  the  rent  was  paid  to  him.  The 
law  {lands  the  fame  to  this  day  as  to  the  perfonal 
a6lion.  An  infefcment  of  annualrent  binds  not  the 
tenants  to  pay  to  the  creditor :  he  has  no  claim 
againil  them  perfonally  for  their  rents,  unlefs  there 
be  in  the  deed  an  affignment  to  the  mails  and  du- 
ties *. 

But  in  the  following  particulars,  execution  upon 
an  infeftment  of  annualrent,  or  other  dehitiim  fundi ^ 
differs  from  execution  upon  a  rent-charge,  Firfl", 
An  infeftment  of  annualrent  has  not  been  long  in 
wit^  ?.nd  at  the  time  when  this  fecurity  was  intro- 
duced, more  regularity  and  folemnity  were  required 
in  all  matters  of  law  than  formerly.  Poinding 
could  not  now  proceed  upon  a  perfonal  debt,  till 
firfl  a  decree  was  obtained  againft  the  debtor.  But 
an  infeftment  of  annualrent,  if  it  did  not  contain 
an  affigment  to  mails  and  duties,  afforded  not  an 
a6lion  againfl  the  tenants.  Some  other  form  there- 
fore behoved  to  be  contrived,  more  folemn  than  that 
of  poinding  by  private  authority.  The  form  in- 
vented was  to  obtain  the  King's  authority  for  poind- 
ing the  ground,  which  was  granted  in  a  letter  under 
the  fignet,  directed  to  meffengers,  &c.  I  difcover 
this  to  have  been  the  practice  in  the  time  of  our 
James  V.  or  VI.  it  is  uncertain  which  ;  for  the  let- 

*  Diirie,  24th  March   1626,  Grzy  contra  Graham.     Foun- 
tairhall,  5th  July  170T,  Kinlcch  contra  Rochead, 
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ter  is  dated  the  3Cth  year  of  the  reign  of  James, 
and  no  other  king  of  that  name  reigned  fo  lono'  *, 
But  with  refpedl  to  the  landlord's  privilege  of  di- 
llraining  the  ground,  it  being  afterwards  judged  ne- 
ceflary,  that  a  decree,  in  his  own  court  at  lead, 
Ihould  be  interpofed,  the  form  was  extended  to  an 
infeftment  of  annualrent.     There  was  indeed  fome 
difficulty  in  what  manner  to  frame  a  libel  or  decla- 
ration,  confidering  that  the  creditor  has  not  a  per- 
fonal  a6lion  againft  the  tenants,  and   can  conclude 
nothing  againft  them  to  make  the  appearance  of  a 
procefs.     This  difficulty  is  removed,  or  rather  dif- 
guifed  the  beft  way  pofTible.     The  landlord  and  his 
tenants  are  called  ;  for  there  can  be  no  procefs  with- 
out a  defendant.     There  is  alfo  a  fort  of  conclii- 
fion  againft  them,  very  fingular  indeed,  viz.  "  The 
faids  defenders  to  hear  and  fee  letters  of  poynd- 
ing  and  apprifmg,  directed  by  decreet  of  the 
faids  Lords,    for  poynding  the  readyeft  goods 
and  gear  upon  the  ground  of   the  faid   lands, 
&c."      A  decree  proceeding  upon  fuch  a  libel  or 
declaration,  if  it  can  be  called  a  decree,  is  in  effedl 
a  judicial  notification  merely,  to  the  landlord  and 
his  tenants,  that  the  creditor  is  to  proceed  to  execu- 
tion.    In  a  word,  the  fingular  nature  of  this  de- 
cree proves  it  to  be  an   apifh   imitation  of  a  decree 
for  payment  of  debt,  without   which,  as   obferv- 
ed  above,  poinding  for  perfonal  debt  cannot  pro- 
ceed. 

In  the  fecond  place.  The  property  of  the  goods 
diftrained  was  not  by  the  old   form   transferred  to 
*  See  a  copy  of  this  letter  in  the  Appendix,  No,  3. 
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the  creditor.  The  tenant  might  repledge  at  any 
time,  upon  paying  his  rent  to  the  creditor,  or  find- 
ing furety  for  the  payment.  I  have  no  occafion 
here  to  take  noticfe  of  the  Enghfh  ftatute,  giving 
power  to  the  creditor  to  fell  the  goods  diiirained  *, 
becaufe  the  rent- charge  was  laid  afide  in  Scotland, 
long  before  the  faid  remedy  was  invented.  This 
old  formi  muft  yield  to  our  prefent  form  of  poind- 
ing upon  debitafundiy  borrowed  from  poinding  for 
paym.ent  of  perfonal  debt  ;  which  is,  to  fell  the 
goods  if  a  purchafer  can  be  found  •,  otherwife  to  ad- 
judge them  to  the  creditor  upon  a  juft  appretiation. 
'Tis  to  be  regretted,  that  in  pradice  we  have  dropt 
the  mod  falutary  branch  of  the  execution,  which  is 
that  of  felling  the  goods.  But  dill,  it  is  more 
commodious  to  adjudge  the  goods  to  the  creditor 
upon  a  juft  appretiation,  than  to  make  payment  de- 
pend on  the  tenant  •,  whereby  matters  may  be  kept 
in  fufpenfe  for  ever. 

In  the  next  place,  The  mofl:  remarkable  differ- 
ence is,  that  execution  upon  a  debit  urn  fundi  is  much 
farther  extended  than  formerly.  Of  old,  execution 
was  direded  againft  the  m.oveables  only,  that  were 
found  upon  the  land  -,  but  by  our  later  pradlice,  it 
is  direded  both  againft-  the  moveables,  and  againft 
the  land  itfelf,  in  their  order.  It  appears  probable, 
that  this  novelty  has  been  introduced,  in  imitation 
of  execution  for  payment  of  perfonal  debt^  though 
there  is  no  analogy  betwixt  them. 

This  fubjedl  affords  an  illuftrious  example  of  the 
prevalency  of  humanity  and  equity,  in  oppofition 
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to  the  rigour  of  the  common  law.    By  the  common 
Jaw,  the  creditor  who  hath  a  rent- charge,  or  an  in- 
feftment  of  annualrent,  may  fweep  off  the  tenant's 
whole  moveables,  for  payment  of  the  interefl:  that 
is  due  upon  his  bond,  and  is  not  limited  to  the  ar- 
rears of  rent.     But  the  palpable  injuftice  of  this 
execution  with  regard  to  the  tenant,  has  produced 
a  remedy  j  which  is,  that  though  goods  may  be 
impoinded  to  the  extent  of  the  interefl  due,   yet 
thefe  goods  may  be  repledged  by  the  tenant,  upon 
payment  of  the  arrears  due  by  him  and  the  current 
term.     And  in  poinding  for  payment  of  perfonal 
debt,  the  attaching  the  tenant's  goods  even  for  the 
current  term,  is  in  difufe  ;  and  has  given  place  to 
an  arreftment,  which  relieves  the  tenant  from  the 
hardfliip,  of  paying  his  rent  before  the  term.    The 
tenant  remains  ftill  expofed  to  this  hardlhip,  when 
a  decree  for  poinding  the  ground  is  put  in  execution. 
But  it  is  unavoidable  in  this  cafe,  becaufe  we  have 
not  hitherto  admitted  an  arreftment  to  be  founded 
upon  an  infeftment  of  annualrent :  and  till  this  be 
introduced,  there  is  a  necefiity  for  indulging  the 
poinding  of  goods  for  the  current  rent ;  for  other- 
wife,  fuppofing  the  rents  to  be  pun6lually  paid,  there 
"would  be;  no  accefs  to  the  moveables  at  all.     This 
reftri6lion  in  a  poinding  of  the  ground,  paved  the 
way  for  poinding  the  land  itfelf ;  which  was  feldom 
neceffary  of  old,  when  the  moveables  upon  the  land 
could  be  poinded  without  limitation. 

By  the  Levari  Facias  in  England,  rents  payable 
tp  the  debtor  can  be  feized  in  execution.     This  be- 
ing 
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ing  a  more  fummary  method  than  arreflment,  for 
attaching  rents,  is  the  reafon,  I  fuppofe,  that  arreft- 
ment  is  not  ufed  in  England.  For  if  rents  can  be 
thus  taken  in  execution,  other  debts  mult  be  equally 
fubjefted  to  the  fame  execution. 

I  fhall  conclude  with  pointing  out  fome  miftakes 
in  writers  who  handle    the    prefent  fubjedt.     Few 
things  palTing  under  the  fame  name,    differ  more 
widely  than  the  two  kinds  of  poinding  above-men- 
tioned.    Poinding  for  payment  of  perfonal  debt, 
proceeds  upon  a  principle  of  common  juftice,  viz. 
That  if  a  man  will  not   difpofe   of  his  effedls  for 
payment  of  his  debts,  the  judge  ought  to  interpoie, 
and  wreft  them  from  him.     Poinding  for  payment 
of  debt  fecured  upon  land,  is  an  exertion  of  the 
right  of  property.     The  effedls  are  poinded  or  di- 
drained  by  the  landlord's  order  or  warrant ;  and  the 
execution  can  reach  no  effeds  but  what  are  under- 
ftood  to  be  his  property.     His  property,  it  is  true, 
is  limited,  and   cannot  be  exerted  farther  than  to 
make  the  claim  of  debt  effedual ;  and   upon  this 
account,  the  tenant,  or  others  who  have  an  intereft 
in  the  effedts  poinded,  may  repledge,  upon  fatisfy- 
ing  the  claim.     But  if  they  do  not  repledge,  a  pro- 
portion of  the  effects  is,  in  Scotland,  adjudged   to 
the  creditor  as  his  abfolute  property,  without  any 
reverfion  ;    becaufe,    in  legal    execution,    matters 
ought  not  for  ever  to  be  in  fufpenfe.     Hence  exe- 
cution upon  perfonal  debt,  is    diredled  againfl  the 
debtor,  and  the  property  is  transferred  from  him  to 
his  creditor.     Execution  again  upon  debt  affeding 
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land,  is  direfted  againil  the  land  and  its  pro- 
du6b  -5  and  transfers  not  property,  but  only  removes 
the  limitations  that  were  upon  the  landlord's  pro- 
perty, by  extinguifhing  the  tenant's  right  of  rever- 
fion.  Though  thefe  matters  come  out  in  a  clear 
light,  v/hen  traced  to  their  origin,  yet  the  two  poind- 
ings are  often  confounded  by  our  authors.  Lord 
Stair  *  mentions  the  brieve  of  diftrefs  as  the  foun- 
dation of  both  forts  of  poinding,  and  remarks,  that 
by  the  Ad  36.  p.  1469,  the  irrational  cuftom  of 
poinding  the  tenant's  goods  without  limitation,  was 
reftrained  as  to  both.  And  he  is  copied  by  Mac- 
kenzie i".  This  is  erroneous  in  every  particular. 
The  brieve  of  diftrefs  was  nothing  elfe  but  the 
King's  commilTion  to  a  judge  named,  to  determine 
upon  a  certain  claim  of  debt.  This  brieve  entitled 
the  bearer  to  a  decree,  fuppofing  his  claim  well 
founded  ;  and  of  confequence  to  poind  for  payment 
of  the  fum  decreed.  And  the  adl  now  mentioned, 
introduceth  a  regulation,  which  refpedts  folely  the 
execution  upon  a  debt  of  this  kind  ;  and  relates  not 
at  all  to  execution  upon  debts  affedling  land. 

In  the  fame  paragraph,  the  author  firil:  mention- 
ed adds.  That  there  was  no  more  ufe  for  the  brieve 
of  diftrefs  after  the  faid  ftatute.  This  muft  be  a 
carelefs  expreflion  -,  for  our  author  could  not  feri- 
oufly  be  of  this  opinion.  Execution  upon  perfonal 
debt  after  this  ftatute  continued  as  formerly,  except 
that  as  to  tenants  it  was  limited  to  their  arrears  in- 

♦  Book  4.  Tic.  ij.  §  I,  f  Inllit.  Book  2.  Tit.  8.  §  14. 
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eluding  the  current  term.  And  with  regard  to  the 
brieve  of  diiirefs,  confidered  as  an  authority  from 
the  King  to  judge  of  perfonal  debt,  there  was  a  very 
different  caufe  for  its  wearing  out  of  ufe,  which  is, 
that  judges  took  upon  them  to  determine  upon  claims 
of  perfonal  debt,  without  any  authority  *. 

One  midake  commonly  produceth  another.  Our 
author,  taking  it  for  granted,  that  poinding  upon 
debit  a  fundi  is  regulated  by  the  a6l  1469,  as  well  as 
poinding  upon  perfonal  debt,  draws  the  following 
confequence  i",  That  there  is  a  reverfion  of  {twtn 
years  when  lands  are  apprifed  upon  a  dehitum  fundiy 
as  well  as  when  they   are  apprifed  upon  a  perfonal 
debt  •,  obferving  at  the  fame  time,  that  the  exten- 
fion  of  the  reverfion  to  ten  years,  by  the  A61  62. 
p.  1 661,  relates  to  the  latter  only,  and  that  the 
former  remains  upon  the  footing  of  the  A6t  1469. 
But  it  will  be  evident,  from  what  is  juft  now  faid, 
that  apprifings  upon  debit  a  fundi  have  no  reverfion 
as  to  land  more  than   as  to  moveables ;  the  A6t 
1469,  which  introduced  the  privilege  of  a  reverfion, 
relating  only  to  execution  for  payment  of  perfonal 
debt. 

This  author  is  again  in  a  miftake,  when  he  lays 
down,  That  apprifing  of  land  upon  a  debitum  fundi 
is  laid  afide,  and  that  the  land  muft  be  adjudged  by 
a  procefs  before  the  court  of  feflion  J.     It  is  clear, 

*  See  as  to  this  point,  Traft  VIII.  Of  brieves,     f  Book  4. 

Tit.  23.  §  8.        X  ^00^  4*  ^''^''  ^3-  §  ^'    ^^^'  35'  §  27.  Tit. 
51.  §  2,  &  II. 
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that  the  Ad  1672,  introducing  adjudications,  goes 
not  one  ftep  farther,  than  to  fubilitute  them  in  place 
of  apprifings  for  payment  of  perfonal  debt ;  and 
therefore,  that  execution  upon  a  decree  for  poind- 
ing the  ground,  remains,  to  this  day,  upon  its  ori- 
ginal footing. 
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Privilege  which  an  Heir-apparent  in 
a  feudal  holding  has,  to  continue 
the  pofleffion  of  his  Ancestor. 

CUjACius  gives  an  accurate  definition  of  a  feu- 
dal holding  in  the  following  words  :  "  Feu- 
"  dum  eft  jus  in  praedio  alieno,  in  perpetuum  utendi, 
•'  fruendi,  quod  pro  beneficio  dominus  dat  ea  lege, 
**  ut  qui  accipit,  fibi  fidem  et  militise  munus, 
"  aliudve  fervitium  exhibeat*."  The  feudal  con- 
trad  is  diftinguifhed  from  others,  by  the  following 
circumftance.  That  land  is  given  for  fervice  in  place 
of  wages  in  money.  This  contra6t  at  its  dawn  was 
limited  to  a  time  certain.  It  was  afterwards  made 
to  fubfift  during  the  vaflTal's  life  ;  and  in  progrefs  of 
time  was  extended  to  the  male  ilTue  of  the  original 
vaffal.     It  was  not  the  purpofe  of  this  contrad  to 

•  Ad. lib.  I;  feud.  Tit.  i,  §  lO. 
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transfer  the  property,  but  only  to  give  the  vafTal 
the  profits  of  the  land  during  his  fervice  ;  or  in  other 
"words,  to  give  him  the  ufufrudt.  To  transfer  the 
property  would  have  been  inconfiftent  v^ith  the  na- 
ture of  tlie  covenant ;  becaufe  wages  ought  not  to 
be  perpetual,  when  the  fervice  is  but  temporary, 
Hence  it  necelfarily  followed,  when  the  male  iffue 
of  the  original  vaffal,  called  to  the  fucceflion,  were 
exhaufted,  that  the  land  returned  to  the  fuperior,  to 
be  employed  by  him,  if  he  pleafed,  for  procuring 
a  new  valTal.  And  the  cafe  behoved  to  be  the  fame, 
when  any  of  thefe  heirs  refufed  in  his  courfe  to  un- 
dertake the  fervice.  Such  being  the  nature  and  in- 
tendment of  the  feudal  contract,  it  is  evident,  that 
while  a  feu  was  for  hfe  only,  it  was  the  fuperior's 
privilege  as  proprietor,  without  any  formality,  to 
enter  to  the  polfefTion  of  the  land  upon  the  death 
of  his  vaffal.  Nor  was  this  privilege  loft  by  mak- 
ing feus  hereditary.  Every  heir  hath  a  year  to  de- 
liberate, whether  it  will  be  his  interefl  to  undertake 
the  fervice.  During  this  period,  being  entitled  to 
no  wages  fmce  he  fubmits  not  to  the  fervice,  the 
poiTefTion  and  profits  of  the  land  mufl  of  courfe  re- 
main with  the  fuperior.  And  even  fuppofing  the 
heir  makes  an  offer  of  his  fervice,  without  delibe- 
rating, he  cannot,  upon  fuch  offer,  take  polfefTion, 
at  fhort  hand,  of  land  which  is  not  his  own.  It  is 
neceffary,  from  the  very  nature  of  the  thing,  that 
the  fuperior,  accepting  his  offer,  fhould  give  or- 
ders to  introduce  him  to  the  land  j  and  this  ad  isf 
termed  renovatio  feudi. 
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This  is  not  the  only  cafe,  where  the  fiiperior  is 
entitled  to  an  interim  poiTeffion.  A  young  man  is, 
by  law,  held  not  capable  to  bear  arms,  till  he  be 
twenty  one  years  compleat ;  and  for  that  reafon, 
the  heir  of  a  military  vaflal,  while  under  age,  is 
not  entitled  to  pofTefs  the  land.  The  fuperior,  dur- 
ing that  interval,  holds  the  polTefiion  and  reaps  the 
profits ;  for  a  fervant  has  not  a  claim  to  wages, 
while  he  is  incapable  to  do  duty. 

Bating  thefe  interruptions  of  pofTefTion,  prepa- 
ratory to   the  heirs  entry,  which  at  the  fame  time 
are  cafual,  and  for  the  mod  part  momentary,  the 
valTal  and  his  male  dcfcendants  continue  in   polTef- 
fion,  and  enjoy  the  whole  profits  of  the  land.   When 
a  vafTal  dies,  the  eftate  defcends  to  his  heir,  and 
from  one  heir  to  another  in  a  long  train.     But  pof- 
felTion  and  enjoyment,  which  are  ouvert  a6ls,  and 
the  mod  beneficial  exertions  of  property,  make  a 
ftrong  impreflion  on  the  vulgar  ;  and  naturally  pro- 
duce a  notion,  that  the  land  belongs  in  property  to 
the  family  in   pofTelTion.     Hence  it  came  that  the 
property,  or  the  mod  beneficial  part  of  it,  was,   in 
popular  eftimation,  transferred  from  the  fuperior  to 
the  vaflal.     The  intermiffion  of  military  fervice  in 
times  of  peace,  favoured  this  notion  ;  which  at  laflr, 
through  the  influence  of  general  opinion,  was  adopt- 
ed by  the  legiflature. 

This  heteroclite  notion,  that  by  a  feudal  con- 
tradl,  the  property  is  fplit  into  parts,  and  the  mofl: 
fubftantial  part  transferred  to  the  vaflal,  produced 

an- 


175  H  I  S  T  O  R  Y    of  the 

another,  viz.  that  after  the  vairal's  death,  the  heir, 
and  not  the  luperior,  is  entitled  to  poflefs  the  land. 
This  notion  prevailed  fo  much,  as  to  procure  in 
England  a  law,  during  the  reign  of  Henry  II. 
which  fhall  be  given  in  the  words  of  a  learned  au- 
thor*. "  If  any  one  fhall  die  holding  a  frank 
''  pledge,  (/.  e,  having  a  free  tenure)  let  his  heirs 
**  remain  in  fuch  feifin,  as  their  father  had  on  the 
^'  day  he  was  alive  and  died,  of  his  fee,  and  let 
*'  them  have  his  chattels,  out  of  which  they  may 
make  alfo  the  devife  or  partition  of  the  deceafed, 
(that  is  the  (liaring  of  his  goods  according  to  his 
will;  and  afterwards  may  require  of  their  lord, 
*'  and  do  for  their  relief  and  other  things,  which 
they  ought  to  do  as  touching  their  fee,  (/.  e,  in 
order  to  their  entering  upon  the  eflate.")  This 
law  was  undoubtedly  intended  for  the  .benefit  of 
thofe  only  who  were  of  full  age,  capable  of  the 
fervices  which  a  vaiTal  in  poflefTion  is  bound  to  per- 
form. For  it  would  be  abfurd,  that  an  heir  under 
age,  who  is  incapable  of  doing  fervice,  Ihould  not- 
withftanding  be  entitled  to  the  wages.  Glanvil, 
who  wrote  in  this  king's  reign,  makes  the  diftinc- 
tion,  but  without  referring  to  any  ftatute  f.  And 
we  have  Bradon's  authority  for  the  fame  J. 

That  the  King's  vafTals  were  not  comprehended 
under  this  regulation,  is  evident  from  the  ftatute 
5zd  Henry  III.  cap.  16.  where  a  diftindion  is 
mads  betwixt  the  King's  vafTals  and  thofe  who  hold 

*  Selden's  Janus  Anglorum,  ch.  17.        -j-  L.  7.  C.  9.  L.  9; 
Cap.  4.    -     J  L.  4.  pa.  252.  f 
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of  a  fubject.     The  firft  fedion  of  this  flatute   de- 
dares  it  to  be  law,  That  the  heir- apparent,  in  land 
held  of  a  fubjedt,  is  entitled  to  continue  the  pdficf- 
fion  of  his  anceftor ;  and  provides  certain  remedies 
againft  the  fuperior  who  endeavours  to  exclude  the 
heir  from  pofleffion.     "  If  any  heir,  after  the  death 
*'  of  his  anceftor,   be  within  age,  and  the  Lord 
"  have  the  ward  of  his  lands  and  tenements,  if  the 
*'  Lord  will  not  render  unto  the  heir  his  land  (v/hen 
he  Cometh  to  full  age)  without  plea,  the  heir  (hall 
recover  his  land  by  afilze  of  mortanceilor,  v^ith 
the  damages  he  hath  fuftained    by  fuch  with- 
holding, fince  the  time  that  he  was  of  full  age. 
*'  And  if  an  heir,  at  the  time  of   his   anceftor's 
*'  death,  be  of  full  age,  and  he  is  heir  apparent, 
*'  and  known  for  heir,  and  he  be  found  in  the  in- 
"  heritance,  the  chief  Lord  fhall  not  put  him  out, 
*'  nor  take  nor  remove  any  thing  there,  but  fhall 
take  only  fimple  feifm  therefor,  for  the  recogni- 
tion of  his  feigniority,  that  he  may   be  known 
"  for  Lord.     And  if  the  chief  Lord  do  put  fuch 
*«  an  heir  out  of  the  pofTeflion  malicioufiy,  whereby 
*'  he  is  driven  to  purchafe  a  writ  of  mortanceftor, 
*'  or  of  coufenage,  then  he  fhall  recover  his  da- 
•'  mages,  as  in  aflize  of  nouvel  difieifin."     Here 
we  find  it  clearly  laid  down,  that  the  heir,  being  of 
full  age,  is  entitled  to  continue  the  pofTeffion  of  his 
anceftor,  and  that  the  fuperior  is  entitled  to  fimpie 
feifin  only,  by  which  is  meant  the  relief*.     And  ic 
is  equally  clear,  that  though  the  fuperior  is  entitled 
to  pofTefs  the  land,  while  the  heir  of  his  military 
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vafial  is  under  age  -,  yet  that  this  heir,  arriving  at 
full  age,  is  entitled  to  recover  the  pofielTion,  with- 
out neceffity  of  a  fervice  or  .any  other  formahty ; 
evident  from  this,  that  if  the  fuperior  be  refradory, 
the  heir  has  a  direft  remedy  by  an  aflize  of  mort- 
ancedry,  which  is  a  fpecies  of  the  alTize  of  nouvel 
difTcifin. 

But  the  fecond  fedtion  of  this  flatute  is  in  a  very 
di.ferent  ftrain.  The  words  are  :  ''  Touching  heirs 
'^  which  hold  of  our  Lord  the  King  in  chiefs  this 
"  order  fnall  be  obferved,  That  our  Lord  the  King 
*'  fhall  have  the  firft  feifin  of  their  lands,  hkeas  he 
"  was  wont  to  have  beforetime.  Neither  fhall  the 
*'  heir,  or  any  other,  intrude  into  the  fame  inheri- 
*'  tance,  before  he  hath  received  it  out  of  the  King's 
'^  hands,  as  the  fame  inheritance  was  wont  to  be 
"  taken  out  of  his  hands  and  his  anceftors  in  time 
*-'  pail.  And  this  mufb  be  underftood  of  lands  ahd 
.,  "  fees,  the  which  are  accuftomed  to  be  in  the  Kirfg's 
hands,  by  reafon  of  knight's  fervice,  or  ferjeantry, 
or  right  of  patronage."  Here  we  fee  the  old 
law  preferved  in  force,  as  to  the  King's  mihtary  vaf- 
fals,  that  they  have  no  title  to  continue  the  poflef- 
fion  of  thtir  ancedors  ;  that  after  the  death  of  fuch 
a  vaffal,  the  polTefTion  returns  to  the  King  as  pro- 
prietor ;  and  that  the  heir  cannot  otherwife  attain 
the  pofTeffion,  but  by  a  fervice  upon  a  brieve  from 
the  chancery.  The  difference  here  eftablifiied,  be- 
twixt the  King's  military  vafials  and  thofe  who  hold 
of  fubjeds,  is  put  beyond  all  doubt  by  the  (latute 
17th  Edward  II.  cap.  13.     "  When  any  (that  hold- 
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"  eth  of  the  King  in  chief)  dieth,  and  his  heir  en- 
"  tereth  into  the  land  that  his  anceftor  held  of  the 
"  King  the  day  that  he  died,  before  that  he  hath  done 
"  homage  to  the  King,  and  received  feifm  of  the 
*'  King,  he  fhall  gain  no  freehold  thereby  •,  and  if 
*'  be  die  feized  during  that  time,  his  wife  fnall  not 
•'  be  endowed  of  the  fanie  land  ;  as  it  came  late  in 
*'  ure  by  Maud,  daughter  to  the  earl  of  Hereford, 
*'  wife  to  Maunfel  the  marflial,  which,  after  the 
*'  death  of  William  Earl  marfnal  of  England  his 
*'  brother,  took  his  feifin  of  the  caftle  and  manour 
"  of  Scrogoii,  and  died  in  the  fame  caftle,  before 
he  had  entered  by  the  King,  and  before  he  had 
done  homage  to  him  :  whereupon  it  was  agreed^ 
*'  that  his  wife  fhould  not  be  endowed,  becaufe  that 
her  hufband  had  not  entered  by  the  King,  but  ra- 
ther by  intrufion.     Howbeit  this  ftatute  doth  not 
mean  of  foccage  and  other  fmail  tenures.'*     We 
have   no  reafon  to  doubt,    that  this   flatute,  con- 
cerning the  King's   military  Taffals,    continued   in 
force  till  the  12th  Charles  II.  cap.  24.  when  mili- 
tary tenures,  of  whomever  held,  were  aboliibed. 

It  appears  from  our  l.iw-books,  that  the  privilege 
•  bellowed  upon  heirs  by  the  flatute  of  Henry  II.  of 
r€ontinuing  the  pofTeffion  of  their  ancefiors,  obtain- 
ed alfo  in  Scotland  *.  This  privilege  made  a  great 
;  change  in  the  form  of  feudal  titles  ;  and  in  parti- 
cular, with  refpe6t  to  land  held  of  a  fubjedt,  fuper- 
.  ceded  totally  the  brieve  of  inqueft,  and   the  confe- 

*  Reg.  Maj.L.  2.  cap.  40.  cap.  71.  §1.  Second  Hat.  Rob.  I. 
cap.  6.  §  I,  2,  3. 
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quentlal  fteps  of  fervice  and  rctour.  For  where  an 
hen*  is  privileged  by  law  to  continue,  or  apprehend 
at  (hort  hand  the  poflefTion  of  his  anceftor,  he  has 
no  occafion  for  a  fervice  and  retour,  of  which  the 
only  purpofe  is  to  procure  poiTefTion.  We  followed 
alfo  the  Englifh  law  with  refped  to  military  tenures 
held  of  the  King.  The  2d  flatute  Robert  I.  cap.  7. 
which  is  our  authority,  is  copied  almoft  verbatim 
from  the  ftatute  of  Henry  III.  above  mentioned. 
But  we  did  not  reft  there  -,  for  we  fee  from  the  fta- 
tutes  of  Robert  III.  *  that  the  old  law  was  totally 
reftored,  entiding  every  fuperior  to  the  pofTeflion  at 
the  firft  inftance,  and  leaving  the  heir  to  claim  the 
pofTeiTion  from  his  fuperior. 

But  the  authority  of  thefe  ftatutes  was  riot  fuffi- 
clent  to  ftem  altogether  the  torrent  of  popular  opi- 
nion. By  this  time,  the  property,  in  common  ap- 
prehenfion,  was  transferred  from  the  fuperior  to  the 
vafTal ;  and  after  the  valTal's  death,  his  heir,  it  was 
thought,  had  a  better  title  than  the  fuperior  to  pof- 
fefs  the  land.  The  general  biafs  accordingly,  in 
fpite  of  thefe  ftatutes,  continued  in  favour  of  the 
heirs  poiTeffiOn  ;  and  one  circumftance  undoubtedly 
contributed  to  give  him  the  preference.  A  young 
imnin  f ami lia  with  his  father,  is  confidered  as  in 
poffefTion,  even  during  his  father's  life ;  and  after 
his  father's  death,  there  is  no  change  with  regard 
to  him  :  he  has  no  occafion  to  apprehend  pofTeflion : 
he  remains  or  continues  in  it,  and  cannot  be  thruft 
out  at  ftiort  hand  without  fome  fort  of  procefs. 

*  Cap,  19,  &  3S. 
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Cur  forefathers,  at  the  fame  time,  in  this  favourite 
point,  were  not  nice  in  diltinguifhing  betwixt  heirs. 
If  a  fon  in  familia  was  entitled  to  continue  in  pof- 
feffion,  it  was  reckoned  no  wide  ft  retch,  that  a  fon 
foris  familiated  fhould  be  entitled  to  ftep  into  the 
pofleiTion  :  nor  was  it  reckoned  a  wide  ftretch  to 
communicate  this  privilege  to  other  heirs,  though 
lefs  connedled  with  the  anceftor.  Thus,  as  to  the 
mere  right  of  pofTefTion,  the  heir  in  Scotland  has, 
for  many  centurits,  been  preferred  before  the  fupe- 
rior.  I  mull  obferve,  however,  that  this  privilege, 
acquired  by  cul^orn,  againft  the  authority  of  fta- 
tute--law,  has  not  the  effed:  to  veil  in  the  heir  the 
property,  or  to  give  him  a  freehold,  as  termed  in 
England.  'This  would  be  to  overturn  the  ftatute 
altogether ;  which  we  have  not  attempted.  The 
ftatute  is  {o  far  only  encroached  upon  in  pradice,  as 
to  privilege  the  heir,  at  the  firft  inftance,  to  ftep  into 
the  void  poftTeffion  ;  referving  the  fuperior's  privi- 
lege to  turn  the  heir  out  of  poftTeflion  by  a  proper 
procefs,  unlefs  the  heir  make  up  his  title  by  a  fer- 
vice,  and,  in  the  regular  method,  demand  pofTef- 
fion  or  feifin  from  the  fuperior. 

The  difference  then  betwixt  our  prefent  pradllce, 
and  what  it  was  before  the  days  of  Henry  II.  ap- 
pears to  be  what  follows.  The  heir  originally  had 
no  right  to  poftefs,  till  he  was  regularly  entered  by 
the  fuperior.  If  the  heir  entered  at  his  own  hand, 
he  was  guilty  of  intrufion,  and  could  be  fummarily 
ejeded.  At  prefent  we  confider,  as  originally,  the 
land  to  be  the  fuperior's  property,  and  that  the  heir 
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has  not  a  freehold  till  he  be  regularly  entered  :  but 
then  we  confider  him  as  entitled,  at  the  firll  inftancc, 
to  the  pofleflion  ;  that  his  poflefTion  is  lawful ;  and 
that  the  fuperior  cannot  turn  him  out  of  pofleflion 
at  fliort  hand  or  by  a  fummary  ejedlion,  but  muft 
infift  in  a  regular  procefs  of  removing,  after  a  de- 
clarator of  non-entry  is  obtained. 

From  what  is  above  laid  down,  it  is  evident, 
that  in  no  cafe  have  we  adopted  the  Englifli  maxim, 
^od  mortuus  fofit  vivum.  Formerly  the  Englifh 
law,  with  regard  to  military  tenures  held  of  the 
crown,  was  the  fame  with  what  obtains  here  in  all 
tenures,  viz.  That  the  heir  has  no  freehold,  till  he 
fue  out  his  livery,  after  a  fervice  upon  the  brieve 
Diem  claufit  fupremum^  which  correfponds  to  our 
brieve  of  inqueft.  But  now  that  in  England  mili- 
tary tenures  are  abolifhed,  heirs  require  not  fervice 
and  infeftment ;  the  maxim  holds  univerfally  there 
as  in  France,  ^lod  mortuus  fajit  vivum. 

It  may  be  thought,  at  firfl:  view,  a  very  flight 
favour,  to  prefer  the  heir  in  poffeforio,  when  it  re- 
quires only  a  procefs  to  thruft  him  out  of  poflTefllon. 
But  not  to  mention,  that  he  has  a  defence  at 
hand,  which  is  an  offer  to  enter  heir,  it  belongs 
more  to  the  prefent  fubjecl  to  obferve,  that  this 
privilege  of  pofl^eflion  is  attended  with  very  remark- 
able advantages,  arifing  from  the  biafs  of  popular 
notions,  to  which  the  law  hath  fubmitted.  The 
fuperior  is  entitled  to  a  year's  rent  in  name  of  relief, 
ox  primer  fei/in  as  teamed  in  England;  and  if  the 
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fuperior  were  entitled  to  the  poflefTion,  this  relief 
would  undoubtedly  be  the  full  rent.  But  by  the 
heir's  privilege  of  pofTeflion,  the  fuperior  for  the 
year's  rent  is  reduced  to  a  claim;  and  this  claim, 
like  all  other  cafualties  of  fuperiority,  being  unfa- 
vourable, is  meafured  by  the  new  extent,  which,  by 
conftrudtion  of  lav/,  or  rather  of  pradlice,  is,  in 
this  cafe,  held  to  be  the  rent  of  the  land.  And  the 
fame  rule  is  obferved  in  the  claim  of  non-entry. 
This  claim  of  non-entry  is  alfo  founded  upon  the 
fuperior's  legal  privilege  of  pofTeflion.  The  rents 
claimed  are  underflood  to  be  the  rents  of  the  fupe- 
rior's land,  levied  by  the  heir  without  a  title,  and 
for  which  therefore  he  is  bound  to  account.  But 
the  burden  of  accounting  is  made  eafy  to  him,  the 
new  extent  being  in  this  cafe,  as  in  the  former,  put 
for  the  real  rent. 

There  is  fcarce  one  point  in  our  law  fo  indi- 
ftindly  handled  by  writers,  and  upon  which  there 
is  fuch  contrariety  of  decifions,  as  the  following, 
-What  right  an  heir  pofTefled  of  his  anceflor's  eflate 
has  to  the  rents,  before  he  be  infeft.  In  many  cafes 
it  has  been  judged,  that  the  rents  are  his,  in  the 
fame  manner  as  if  he  were  regularly  entered.  In 
other  cafes,  not  fewer  in  number,  it  has  been  judged, 
that  tenants  paying  their  rents  to  him  bona  fide  are 
fecure  \  but  that  he  has  no  legal  claim  to  the  rents, 
and  therefore  has  no  adlion  againfl  the  tenants  to 
force  them  to  pay.  Purfuant  to  the  latter  opinion, 
the  growing  rents,  after  the  predecefTor's  death, 
have  been  confidered  as  a  part  or  acceffory  of  the 
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h^eredif'^sjacens^  and  therefore  to  be  carried  by  an 
adjudication  deduced  againft  the  heir,  upon  afpecial 
charge  to  enter  *  :  and  yet  it  weighs  on  the  other 
fide,  that  an  apprifing  upon  a  fpecial  charge  was 
never  thought  to  carry  bygone  rents  -,  for  a  good 
reafon,  which  appUes  equally  to  an  adjudication, 
viz.  That  an  apprifing  upon  a  fpecial  charge  ought 
not  to  have  a  more  extenfive  efFedt,  than  an  appri- 
fing at  cornmon  law,  deduced  againft  the  heir  after 
he  is  infeft,  which  affuredly  doth  not  carry  any  ar- 
rears. To  relieve  us  from  this  uncertainty,  we 
muft  fearch  for  fome  principle  that  may  lead  to  a 
juft  conclgfion. 

The  fuperior,  during  the  heir's  non-entry,  is  un* 
doubtedly  proprietor  of  the  land.  Hence  it  follows, 
that,  at  comir.on  law,  the  rents  belong  to  the  fupe- 
rior, and  that  the  heir  in  pofTefTion  is  liable  to  ac- 
count to  him  for  the  rents.  But  our  law,  or  rather 
pur  judges,  indulging  the  general  prepofleflion  in 
favour  of  the  heir,  have  been  long  in  ufe  of  limit- 
ing this  claim  to  the  new  extent,  which  once  havr 
ing  been  the  full  rent  of  the  land,  is  prefumed  to 
continue  fo,  in  order  to  relieve  the  heir  from  a  rigOr 
rous  claim.  What  then  is  to  become  of  the  dif^ 
ference  betwixt  this  fuppofed  value  of  the  rents, 
and  what  they  extend  to  in  reality  ?  This  difference 
muft  undoubtedly  accrue  to  the  heir,  becaufe  it  is, 
in  effed,  wb^t  he  gains  from  the  fuperior,  by  the 
favour  of  the  law.     Let  us  fuppofe  a  declarator 

*   1 3  ih  February  1740,  Dickfon  of  Kilbucho  confra  apparent 
heir  oi  Tol^ean. 
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of  non-entry  is  commenced,  which  entitles  the  fu- 
perior,  in  equity  as  well  as  at  common  law,  to  the 
full  rents  •,  and  that  upon  a  tranfadion  with  the 
heir,  he  accepts  of  the  one  half:  the  other  half 
mud  belong  to  the  heir  by  this  tranfadion.  U 
ought  to  be  the  fame  before  a  declarator ;  for  a  le- 
gal compofition  has  the  fame  effed  with  one  that  is 
voluntary.  This  reafoning  appears  to  be  folid ;  and 
therefore  we  need  not  hefitate  to  conclude,  that  the 
heir  in  pofleflion  is  entitled  to  levy  the  rents,  in  or* 
der  to  account  for  the  fame  to  the  fuperior.  And 
indeed,  without  a  circuit,  the  power  of  levying  the 
rents  may  reafonably  be  thought  a  neceifary  confe- 
quence  of  the  right  of  poilefTion ;  for  without  it 
pofTefTion  is  a  mere  fhadow. 

This  point  being  eftablifhed,  there  no  longer  re- 
mains any  dubiety.  If  the  heir- apparent,  feiziing 
the  pofleflion,  or  continuing  the  pofleflion  of  his 
anceftor,  has  right  to  the  rents  without  a  formal 
entry,  it  follows  that  thefe  rents  are  not  to  be  con- 
fldered  as  in  hereditate  joxente  of  the  anceftor,  to 
be  carried  by  an  adjudication  upon  a  fpecial  charge. 
On  the  contrary,  they  mufl:  be  attached  as  the  pro- 
perty of  the  apparent  heir,  that  is,  by  arreftment. 
What  of  thefe  rents  remain  in  the  hands  of  the  te-- 
nants,  without  being  levied  by  the  heir  apparent, 
mufl:  after  his  deceafe  belong  to  his  next  of  kin ; 
and  the  next  heir,  though  he  compleat  his  right  to  the' 
land  by  infeftment,  will  have  no  claim  to  thefe  rents. 

To  conclude ;  This  is  a  curious  branch  of  the 
Jiiftory  of  the  feudal  law  in  Britain,  and  of  a  Angu- 
lar 


I 


^ 
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lar,  nature.  The  feudal  law  was  a  violent  ryflem, 
repugnant  to  natural  principles.  It  was  fubmitted 
to  in  barbarous  times,  when  the  exercife  of  arms 
was  the  only  fcience,  and  the  pnly  commerce.  It 
1^  repugnant  to  all'  the  arts  'of  peace,  and  v^hen 
mankind  came  tp  affedt  fecurity  more  than  danger, 
nothing  could  make  it  tolerable,  but  long  ufage  and 
inv.eterate  habit.  It  behoved  however  to  yield  gra- 
dually, to  the  prevailing  love  of  liberty  and  inder 
pendency  •,  and  accordingly,  through  all  Europe, 
it  dwindled  away  gradually,  and  became  a  fhadow, 
before  any  bfapch  of  it  was  abrogated  by  ftatute.- 
When  it  was  undermined  by  fo  powerful  a  caufe,  we 
would  have  great  reafon  to  conjecture,  that  it  could 
never  recover  any  ground  it  had  once  loft  :  and  yet 
here  is  a  very  ftrong  contrary  inftance,  which  muft 
have  had  fome  fingular  caufe,  that  probably  is  now 
loit  to  us  for  ever  ;  for  we  have  no  regular  records 
.of  any  antiquity,  and  our  ancient  .hiftorians  feldo.ni 
Itake  notice  of  civil  tranfadions  that  have  anyirela- 
-tion  to  law. 
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Regalities,  and  of  the  Privilege 

of  repledging. 


AMONG  all  the  European  nations  who  em- 
braced the  feudal  fyflem,  it  is  remarkable, 
that  the  crown  va^Tals  rofe  gradually  into  power  and 
iplendor,  till  they  became  an  overmatch  tor  the  fo- 
vereign.  It  is  ftill  more  remarkable,  that  the  famg 
crown -vafials,  thofe  of  Germany  excepted,  after  at- 
taining this  height  of  power  and  fplendor,  funk  by  de- 
grees, and  at  prefent  are  diftinguifhed  from  the  mafs 
of  the  people,  by  name  more  than  by  any  folid  pre- 
eminence. 

The 
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The  growing  power  of  the  crown -vafTals,  may 
be  eafily  accounted  for.  It  was  plainly  the  refuk  of 
making  feus  hereditary.  Experience  difcovcred, 
what  might  have  been  difcovered  without  experi- 
ence, that  to  make  the  bread  of  a  mean's  family  de- 
pend upon  his  life,  is  apt  to  damp  the  braved  fpi- 
rits.  This  engaged  firft  one  prince  and  then  an- 
other, to  promife  a  renovation  of  the  feu  to  the  heir, 
if  the  vafial  fhould  lofe  his  life  in  battle,  till  thefe 
engagements  became  univerfal.  The  fovereigns  in 
Eure^e,  having  no  {landing  army,  could  not  pro- 
mife to  carry  on  a  war  fuccefsfully,  without  the 
good-will  of  their  vafials,  to  whom  therefore  it  be- 
came neceffary  to  give  all  encouragement  and  in- 
dulgence. If  one  prince  led  the  way,  others  behov- 
ed to  follow.  At  length,  no  powders  were  to  be 
witb-held  from  tl>e  crown-vafTals,  who  were  already 
become  too  powerful.  In  England,  Palatinates 
were  erecled,  exempted  from  the  jurifdidlion  of  the 
King's  judges,  with  power  of  coining  money,  levy- 
ing v/ar,  Szc.  In  Scotland,  Regalities  were  created 
with  the  higheft  civil  and  criminal  jurifdiclion,  and 
with  all  other  powers  annexed  to  Palatinates  in  Eng- 
land, 

Whether  regalities  originally  were  exempted 
from  the  jurifdidion  of  the  King's  judges,  is  uncer- 
tain. I  incline  to  think  they  were  not ,  at  lead, 
that  it  has  been  a  matter  of  doubt.  For  there  are 
feveral  inftances  of  grants  by  the  King  to  Lords 
of  regality,  exempting  them  from  the  jurifdidlion  of 
the  King's  judges.     One  inflance  I  have  at  hand. 

There 
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There  is  a  charter  by  King  Robert  II.  to  his  brother 
James  de  Douglafs  de  Dalkeith,  knight  of  the  ba^ 
ronies  of  Dalkeith,  Caldercleer,  Kinclaven,  &c.  to 
be  held  in  one  entire  and  free  barony,  and  in  free 
regality,  with  the  four  pleas  of  the  crown.  This 
charter  is  in  the  1 6th  year  of  the  King's  reign,  fup- 
pofed  to  be  in  the  1386.  And  in  the  year  immedi- 
ately following,  there  is  a  grant  under  the  Great 
Seal  to  the  fame  James  de  Douglas,  reciting  the  faid 
charter,  and  "  difcharging  all  the  King's  jufliclars, 
*'  IherifFs,  and  their  minifters,  from  all  intromiffion 
*'  and  adminiflration  of  their  ofnces  within  the  faid 
*'  lands."  Such  a  grant,  it  may  be  thought,  was 
unnecefTary,  if  the  lords  of  regality  enjoyed  this  pri- 
vilege by  the  comm.on  lav/-.  However  this  be,  it 
appears  by  indenture  betwixt  king  Robert  I.  and  his 
parliament  1^26,  authorifing  a  tax  to  be  levied  for 
the  King's  ufe  during  his  life,  that  many  of  the 
great  Lords  enjoyed  the  forefaid  privilege.  For  this 
indenture  goes  upon  the  fuppofition,  that  the  King's 
officers  could  not  a(51:  within  regalities :  and  there- 
fore, thefe  Lords  take  upon  themfelves,  to  levy 
what  part  of  the  tax  was  laid  upon  their  lands,  and 
to  pay  the  fame  to  the  King's  officers  *.  And 
this  exclufive  privilege,  in  whatever  rnanner  in- 
troduced, came  to  be  fully  eftabliflied  in  Lords  of 
regality,  as  will  appear  from  the  afl  5.  P.  1440,  and 
a6l  26.  P.  1449  :  the  former  regulating  the  juftice 
airs  on  the  north  and  fouth  fides  of  the  Scotch  fea  ; 
and,  with  the  fame  breath,  appointing  Lords  of  re- 


See  chij  indenture  in  the  Appendix,  No .  4. 
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gality  to  hold  juflice  airs  within  their  regalities  :  the 
latter  appointing  regalities  to  be  fubjeded  to  the 
King's  juftice,  while  they  remain  in  the  King's 
hands. 

And  here,  by  the  way,  It  may  be  remarked,  that 
the  a6l  43.  P.  1455,  is  no  flight  inftance  of  the 
authority  of  the  great  barons.  Thofe  who  had  ob- 
tained regalities,  were  fond  to  engrofs  to  themfelves 
the  power  and  privileges  depending  thereon  ;  and  to 
prevent  future  rivalfhip,  they  exerted  their  power, 
to  wreO:  from  the  crown  one  capital  branch  of  its 
prerogative,  that  of  ereding  regalities.  They  fuc- 
ceeded  in  their  enterprife,  and  obtained  the  faid  a6V, 
declaring,  '*  That  in  time  coming  no  regalities  be 
*'  granted  without  deliverance  of  parhament;"  that 
IS,  without  confent  of  the  Lords  who  had  already 
obtained  regalities  •,  for  in  them  was  centered  the 
power  of  the  parliament.  The  circumftances  of 
thefe  times  readily  unfold  the  political  view  of  this 
flatute  ;  for  the  public  good  is  a  motive  of  no  great 
influence  in  rude  ages.  In  Scotland,  the  great  fa- 
milies, by  miOnopolizing  the  higher  powers  and  pri-^ 
vileges,  fecured  to  themfelves  dignity  and  authori- 
ty. In  England,  the  fame  fpirit  procured  the  fla- 
tute de  donis  conditionalihus^  which,  by  the  power  of 
making  entails,  and  attaching  unalienably  a  great 
eftate  to  a  great  family,  laid  a  fl:ill  more  folid  foun- 
dation for  dignity  and  authority. 

The  downfal  of  thefe  great  families  was  occafion- 
ed  by  circumftances  more   complex.      Thefe    are 

many 
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inany  in  number,  but  the  chief  appear  to  be,  the 
transference  of  property  from  the  fuperior  to  the  vaf- 
fal,  the  free  commerce  of  land,  and  the  firm  efta- 
bUfhment  of  the  right  of  primogeniture.  With 
refped  to  the  two  circumftances  firft  mentioned,  it 
is  a  maxim  in  poUtics,  That  power,  in  a  good  mea- 
fure,  depends  on  property.  The  great  Lords  be- 
hoved originally  to  have  great  powder,  becaufe  their 
vaflals  had  the  ufe  only  of  the  lands  they  poiTefled, 
not  the  property.  But  popular  notions  prevailing 
over  flridl  law,  the  vafTal  came  by  degrees  to  be 
confidered  as  proprietor,  and  law  accommodated  it- 
felf  to  popular  notions.  And  thus  the  property  of 
the  feudal  fubjedl  was  imperceptibly  transferred 
from  the  fuperior  to  his  vafTal,.  which  made  the  lat- 
ter in  a  good  meafure  independent.  The  free  com- 
merce of  land,  repugnant  to  the  genius  of  the  feudal 
law,  brought  the  great  lords  lower  and  lower.  Peace 
and  commerce  afforded  money  and  introduced  lux- 
ury. The  grandees,  defpifing  the  frugality  of  their 
anceflors,  could  no  longer  confine  their  expences 
within  their  yearly  income.  They  were  obliged  to 
difpofe  of  land  for  payment  of  their  debts ;  and  the 
induftrious,  who  had  money,  were  fond  to  purchafe 
land,  v^hich,  for  the  fake  of  independency,  they 
chofe  to  hold  of  the  crown.  Thus  by  multiplying 
the  crown -vafTals  without  end,  their  connedions 
were  broke,  and  their  power  reduced   to  nothing, 

VVhile   the    crown- vafTals  -were   declining,    the 

crown  was  gaiiiing  ground  daily  by  the  privilege  of 

primogeniture.     To  explain   this  circumflance,  for 

it  requires  explanation,  it  mufl  be  obferved,  that, 

^  in 
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in  matter  of  fuccefiion,  primogeniture  has  nd  privi- 
lege by  the  lavV  of  nature.  And  tho'  a  ^rown  rriay  be 
an  exception,\vhere  the  fuccefiion  is  confined  to  afingle 
perfon  •,  yet  primogeniture  in  this  cafe,  cannot  take 
faft  hold  of  the  mind,  in  oppofition  to  the  general  rule 
of  fuccefTion,  which,  in  private  eflates,  beftows  an 
equal  right  on  all  the  males.  We  fee  a  notable  ex- 
ample of  this  in  Turkey,  where  primogeniture  has 
no  privilege,  except  with  regard  to  the  imperial  dig- 
nity. Influenced  by  the  general  rule  of  an  equal 
fuccefiion,  the  younger  fons  of  the  Emperor  confider 
ihemfelves  to  be  upon  a  level  with  the  firfl-born  5 
and  that  their  title  to  the  empire  is  not  inferior  to 
his  tide.  By  this  means,  where  one  is  preferred  by 
will,  or  the  eldeil  where  there  is  no  will,  the  other 
fbns  are  apt  to  pronounce  it  an  adl  of  injuftice,  de- 
priving them  of  their  birthright.  Hence  perpetual 
jealoufies  and  civil  difcord,  which  commonly  termi- 
nate in  the  eftablifiiment  of  one  of  the  fons,  at  the 
cxpence  of  the  lives  of  his  brethren.  And  confi- 
dering  the  matter  impartially,  this  is  lefs  the  effed 
of  brutal  manners,  than  of  an  infirm  political  con- 

ftitution  *. 

From 

*  It  was  a  regulation  in  Pcrfia,  that  the  King  behoved  to 
name  his  fuccefibr,  if  he  chote  to  make  war  in  perfon.  Darius 
had  three  fons  by  the  daughter  of  Gobryas,  his  firfl  wife  ;  all 
born  before  he  was  King.  After  his  acceffion  to  "the  throne,  he 
bad  four  more  by  Atoffa,  the  drtughter  of  Cyrus.  Of  the  for- 
mer, Artabazanes  was  the  cidell :  of  the  latter,  Xerxes : 
and  thefe  two  were  competitors  for  the  fuccefiion.  Artaba- 
zanes urged,  that  he  was  the  eldeft  of  all  the  fons  of  DariuS;? 
and  that,  by  the  cuftom  of  all  nations,  the  eldeft  fon  has  a  right 
to  the  crown.     On  the  other  hand,  li  was  urged  by  Xerxes,  that 

he 
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From  the  hiilory  of  Europe  we  learn,  that  in  the  '^     ' 

defcent  of  the  crown,  hereditary  right  was  of  old 
little  regarded  :  and  this  is  not  wonderful,  confider- 
ing,  that  till  the  feudal  law  was  eftabliflied,  primo- 
geniture did  not  beftow  any  privilege  in  point  of  fuc- 
cefTion.      The   feudal  fyllem,    by   confining   to   a 
fingle  heir  the  fucceflion  of  the  feudal  fubject,  made 
way  for  the  eldeft  fon.     Then  it  was,  and  no  fooner 
that   the   fucceflion   to  the  crown,  and  to  private 
eftates,  were  governed   by  the  fame   rules  ;  which 
gave  force  to  the  right  of  primogeniture,  as  if  it 
were  a  law  of  nature.     This  however  v/as  a  work  of 
time  ;  and,  after  introdudlion  of  feus,  it  required 
many  ages  to  obliterate  former  notions,  and  to  give 
that  preference  to  primogeniture  which  now  is  never 
called  in  queftion.     By  this  means  it  happened,  that 
while  the  crown- vaflals  were   in    the   meridian  of 
power,  kings  had  very  little  authority.     Being  in- 
debted for  their  advancement  to  the  will  of  the 
people  more  than  to  the  privilege  of  blood,  they 
were  litde  better  than  eledive  monarchs.     But  from 
the  time  that  primogeniture  came  to  be  a  general  law 
in  fucceflion,  the  European  princes,  depending  now 
no  longer  on  the  choice  of  their  people,  acquired  by 
degrees  that  extent  of  power,  which  naturally  be- 
longs to  a  hereditary  monarch.     The  crown- vaflTals 

he  was  the  fon  of  Atofia,  the  daughter  q^  Cyrus,  who  had 
delivered  the  Periians  from  fervitude,  and  that  he  was  born 
after  Darius  was  king  ;  whereas  Artabazanes  was  only  the  fon 
of  Darius  a  private  man.  Thefe  reafons  appeared  fojuft,  that 
Xerxes  was  decl  ired  the  fucceflbr.  Herodotus^  Book  7.  The 
privilege  of  primogeniture  could  not  be  firmly  eftabliihed  in 
Perfia,  when  it  gave  way  to  fuch  trivial  circumftanccj. 

O  at 
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at  the  fame  time  gradually  declining  by  the  com- 
merce of  land,  and  by  the  transference  of  their  pro- 
perty to  their  vafTals,  are  reduced  within  proper 
bounds,  and  have  now  no  power  but  what  tends  to 
fupport  a  monarchical  government. 

Germany  is  in  a  fingular  cafe.  Compofed  of 
many  great  parts,  which  were  never  folidly  united 
under  one  government,  or  under  one  Royal  family, 
it  flii6luated  many  centuries  betwixt  hereditary  and 
eledlive  monarchy.  This  ferving  to  increafe  the 
power  of  the  great  Lords,  the  monarcliy  was  redu- 
ced to  be  purely  eledlive.  The  eledors  became  fo- 
vereign  princes,  and  the  power  of  the  emperor  is  al- 
moil  annihilated. 

The  jurifdidion  of  thecrown-vaflals,  comparing 
the  prefent  with  former  times,  is  a  beautiful  ex- 
ample of  this  gradual  decline.  With  the  power  and 
dominion  of  the  great  Lords,  their  jurifdidtion  funk 
in  proportion.  What  they  loft  on  the  one  hand, 
was  on  the  other  acquired  by  the  King  and  his 
judges  ;  and  at  prefent,  with  the  other  privileges  of 
crown -vaflals,  their  juriidiction  is  reduced  to  an 
empty  name.  The  extent  of  this  jurifdidion  in 
its  different  periods,  and  its  gradual  decline,  being 
chiefly  the  purpofe  of  the  prefent  eflay,  it  will  be 
necelTary  to  make  a  large  circuit,  in  order  to  fet  the 
matter  in  its  proper  light. 

As  no  branch  of  public  police  is  of  greater  im- 
portance, than  that  of  diftributing  juftice,  it  is  ne- 
8  ceiTary 
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cefTary  to  this  end,  that  the  junrdi6tion  of  every 
judge  be  afcertained,  with  refpecl  to  cauies  as  well 
as  perfons.  Concerning  the  latter,  a  plain  and  com- 
modious rule  is  eftabUfhed,  through  mod  civilized 
nations.  The  kingdom  is  divided  into  diftricls,  and' 
in  each,  a  judge  is  appointed  who  has  under  his  ju- 
rifdidlion  the  people  refiding  in  his  diftridt.  Thus, 
with  regard  to  jurifdidion,  the  people  are  diflin- 
guiflied  by  their  place  of  refidence,  which  Co  far  re- 
gulates the  powers  of  the  fcveral  judges.  And 
were  it  pofTible  to  diftinguifh  caufes  by  a  rule  equal- 
ly precife,  difputes  among  judges  about  their  jurif- 
didlions  would  fcarce  ever  occur. 

But  this  inftitution  is  the  refult  of  an  improved 
police  :  our  notions  of  jurifdiclion   were  originally 
different,  and  behoved  to  be  different.     Before  agri- 
culture was  invented,  people  in  a  good  meafure  de- 
pended on  their  cattle  for  fuftenance.    In  thefe  early 
times,  the  fev/  inhabitants  that  were  in   a  country, 
being  claifed  in  tribes  or  clans,  led  a  wandering  lift 
from  place  to  place,  for  the  convenience  of  pafture. 
Every  clan  or  tribe  had  a  head,  who  was  their  ge- 
neral in  war,  and  their  judge  in  peace,     And  thus 
every  chieftain  was  the  judge  over  his  own  people, 
without  regard  to  territory,  which,  in  a  wandering 
Hate,  could  not  be  of  any  confideration.     After  the 
invention  of  agriculture,  which  fixed  a  clan  to  a  cer- 
tain fpot,  the  fame  principle  pjevailed,  and  neigh- 
bouring clans,  to  prevent  difputes  about  jurifdic- 
tion,  fettled  upon  the  following  regulation.  That 

O  2  the 
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the  people  of  each  clan,  wherever  fuund,  lliould  be 
judged  by  their  own  chieftain. 

During  the  third  and  fourth  centuries,  v;e  find 
this  regulation  fteadily  obferved   in  France,  after  it 
was  deferted  by  the  Romans  and  abandoned  to  the 
Barbarians.     It  was  an  eftabiiHied  rule  among  the 
Burgundians,  Franks,  Goths,  and  ancient  inhabi- 
tants, that  each  people  ihould  be  governed  by  their 
own  laws,  and  by  their  own  judges  -,  even  after  they 
.  were  intermixed  by  marriages  and  commerce.    Nor 
was  this  an  incommodious  militution,  in  a  country 
poffefled  by  nations  or  clans,  differing  in  their  lan- 
guage, differing  in  their  laws,  and  differing  in  their 
manners.     There  can  be  no  doubt,  that  the  fame 
practice  prevailed  in  this  country,  both  before  and 
after  our  feveral  tribes  or  clans  were  united  under 
one  general  head.     1  he  laws  of  the  different  clans 
have  been  digefted  into  one  general  law,  known  by 
the  name  of  Tbe  Common  Law  of  Scotland  ;  but  the 
chieftains  privilege  of  judging  his  own  people,  con- 
tinued long  in  force,  and  traces  of  it  remain  to  this 
day.     Clans  were  diftinguifhed  from  each  other,  fo 
as  to  prevent  any  confufion  in  exercifing  the  privi- 
lege.    Clans  often  differed  in  their  language,  or  in 
their  drcfs ;    and  when   thefe  differences  were  not 
found,  thofe  who  lived  together,   and  paftured  in 
common,  were  reckoned  to  be  of  one  clan.     After 
amiculturc  was  introduced,  clans  were  diflino-uifhed, 
partly  by  a  common  name,  and  partly   by  living 
within  a  certain  territory. 

This 
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This  JLirifdiclion  was  favoured  by  the  feudal  law, 
which  made  an  additional  bond  of  union  betwixt  the 
chieftain  iind  his  people,  by  the  relation  of  fuperior 
and  vafial.  And  the  jurifdi6tion  being  thereby  con- 
neded  with  land  property,  i?,  with  refpedl  to  the 
title,  termed  territorial  jurlfdiction  ;  though,  with 
refpedl  to  its  exercife,  it  is  perfonal,  without  relation 
to  territory.  On  the  other  hand,  jurifdidlion  grant- 
ed by  the  crown  to  perfons  or  families,  witf.out  re- 
lation to  land  property,  fuch  as  an  heretable  judi- 
ciary or  an  heretable  fheriffship,  is  perfonal  with  re- 
fpe(5c  to  the  title,  but  territorial  with  refpe(5l  to  its 
exercife.  The  firil  barons  were  no  doubt  the  chief- 
tains or  chins,  and  the  right  of  jurifdi^lion  fpecified 
in  the  charters  of  creation,  mud  not  be  confidered 
as  an  original  jurifdidion  Rowing  from  the  King, 
but  as  the  jurifdiction  which  thefe  chieftains  enjoy- 
ed from  the  beginning  over  their  own  people.  In 
imitation  of  thefe  firft  barons,  every  man  who  got 
his  lands  erecled  into  a  barony,  was  confidered  as 
a  chieftain,  or  the  head  of  a  clan  j  and  the  jurif- 
didion  conferred  upon  him,  though  depending  en- 
tirely upon  the  grant,  was,  by  the  connection  of 
ideas,  confidered  nocwithftanding  to  be  the  fame 
that  belonged  originally  to  chieftains.  And  hence 
ic  is,  that  thtfe  territorial  judges  had  the  power  of 
reclaiming  their  own  people  from  other  judges,  and 
judging  them  in  their  own  courts. 

Upon  the  fame  principle,  the  Royal  burrows  had 
the  power  of  reclaiming  their  own  burgefi'es,  not 
only  from    territorial  judges,    but  even  from   the 

O  3  King's 
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King's  judges  *.  Pleas  of  the  crown  were  except- 
ed ;  becanfe  the  Royal  burrows  had  no  jurifdidion 
in  fuch  crimes  -f-.  And  here  it  mufr  be  remarked, 
that  Royal  burrov/s  had  a  peculiar  privilege,  necef- 
fary  for  preferving  peace  among  their  people,  that 
in  procefTes  againft  ftrangers  before  the  baiilies,  for 
riots  or  breach  of  the  peace  committed  within  the 
town,  reclaiming  to  the  Lord's  court  was  not  ad- 
mitted J. 

But  among  a  rude  people,  delighting  in  war, 
where  the  authority  of  the  chieftain  depends  upon 
the  good-will  of  his  clan,  this  privilege  was  often 
exerted  to  prote6l  criminals,  inilead  of  being  ex- 
erted to  bring  them  to  juftice.  Endeavours  were 
early  ufed  to  correal  this  corrupt  pradice,  by  enadl- 
ing,  That  chieftains  or  barons  fhould  be  bound,  to 
give  a  pledge  or  furety  in  the  court  where  the  cri- 
minal is  attached,  to  do  juflice  upon  him  in  the 
Lord's  own  court  within  year  and  day  §  :  and  from 
this  time,  upon  account  of  the  pledge  or  furety 
given,  the  privilege  of  reclaiming  obtained  the  name 
of  repledging. 

This  regulation,  though  a  wife  and  ufeful  pre- 
caution, proved  however  but  an  imperfedl  remedy. 
Nor  was  better  to  be  expeded  j  for  the  privilege  of 
repledging  was  an  unnatural  excrefcence  in  the  body 
politick,  which  admitted  of  no  effedual  cure,  other 
than  amputation.     The  ftatutes  of  Alexander  IL 

*  I-eg.  Burg.  cap.  6i.      f  lb.  cap.  7.      I  Firfl  Hat.  Rob.  T. 
cap.  16.  §  3.         §  Qnon.  attich.  cap.  8. 
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cap.  4.  are  evidence,  that  the  power  of  repledging 
was  prodituted  in  a  vile  manner,  not  only  to  pro- 
tect the  Lord's  own  men  from  juftice,  but  alfo  to 
proted  others  for  hire ;  and  accordingly  by  that  fta- 
tute,  and  by  the  firil  flatutes  Robert  I.  cap.  10.  the 
power  of  repledging  is  confined  within  narrower 
bounds  than  formerly.  But  this  power,  after  all 
the  limitations  impofeci,  being  found  flill  prejudicial 
to  the  common  intereft,  an  attack  was  prudently 
made  upon  it,  in  its  weakeil  part,  viz.  that  of  the 
Royal  burrov/s,  which  produced  the  Adt  i.  P. 
1488.  ordaining  biirgefTes  to  fubmit  to  trial  in  the 
judice  air,  without  power  of  repledging.  And  to 
make  this  new  regulation  palatable,  it  was  made 
the  duty  of  the  King's  juftice,  to  give  an  affize  to 
a  burgefs  of  his  own  neighbours,  if  afufficient  num- 
ber  were  prefent  in  court. 

From  v/hat  is  faid  above,  there  can  be  no  doubt, 
that  barons  had  a  power  of  repledging  from  the 
King's  courts,  as  well  as  from  each  other.  The 
privilege,  however,  was  of  no  great  moment ;  be- 
caufe  every  partial  judgment  of  the  baron,  in  fa- 
vour of  any  of  his  own  people,  lay  open  to  imme- 
diate redrefs,  by  an  appeal  to  the  King's  court. 
An  appeal  lay  even  to  the  fheriff  againft  every  fen- 
tence  pronounced  in  the  baron-court*.  In  this  re- 
fpe6t,  the  power  of  repledging,  which  the  Lords  of 
regality  enjoyed,  was  a  privilege  of  much  greater 

*  Reg,  Maj.  L,  i.  cap.  3, 
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moment  i  becaufe  from  a  court  of  regality  there  lay 
no  appeal  but  to  the  parliament. 

Lords  of  regality  had  undoubtedly  the  power  of 
repledging,  when  their  people  were  apprehended 
out  of  their  territory,  and  brought  before  another 
court.  Properly  fpeaking,  this  is  the  only  cafe  in 
which  there  was  occafion  to  exercife  the  privilege. 
For  their  juiifdi6tion  being  exclufive  even  of  the 
King's  courts,  £S  appears  from  what  is  mentioned 
above,  they  could  have  no  occafion  to  repledge 
their  people,  apprehended  within  their  own  territory 
by  the  authority  of  any  extraneous  judge  ;  becaufe 
fuch  attachment  was  illegal,  and  a  proper  declinator 
lay. 

The   firft  manifefl   fymptom   of  the  declining 
power  of  the  crown- valTals,  v;as  the  extenfion  of  the 
jurifdi6lion  of  the  King's  judges  over  regalities,  fo 
as  to  produce  a  cumulative  jurifdidion.     As  this 
privilege  was  introduced  by  pra6lice,  and  not  by 
ftatute,  the  encroachm.ent  was  gradual,  one  inftance 
following  another,  till  the  privilege  was  firmly  efta- 
blifhed.     It  is  probable,  that  the  above  mentioned 
power  of  repledging,  fo  well  known  in  the  pradice 
of  Scotland,  paved  the  way  to  this  encroachment. 
For  among  a  rude  people,  unfkilled  in  the  refine- 
ments of  law,  the  encroachment  would  fcarce  be 
perceived,  fo  long  as  the  fubftantial  prerogative  re- 
mained with   the  chieftains,    viz,  that  of  judging 
their  own  people.     And  whether  this  exclufive  ju- 
rifdiclion  was  maintained  by  a  proper  declinator,  or 

by 
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by  the  power  of  repledging,  would  be  rfckoned  d' 
mere  punSiilio.  The  people  of  a  regality,  originally 
exempted  from  all  jurifdiflion  fave  that  of  their 
own  lord,  were  thus  imperceptibly  fubjecled  alfo  to 
the  King's  courts.  But  flill  a  regality  being  co-ordi- 
nate with  the  King's  fupreme  courts,  its  decrees 
continued,  as  formerly,  to  be  fubjedled  to  no  re- 
view, except  in  parliament. 

By  the  eftablifhrnent  of  the  court  of  fefllon, 
which  is  the  fupreme  court  in  civil  matters,  the 
regality- courts  were  rendered  fo  far  fubordinate. 
But  in  matters  criminal,  the  jurifdidion,  as  co- 
ordinate with  that  of  the  judiciary  court,  was  pre- 
fer ved  entire,  together  with  the  power  of  repledg- 
ing even  from  that  court  *. 

The  royal  authority  with  that  of  the  fovereigri 
courts,  gaining  a  firm  eftablifhment,  annihilated  the 
baron's  power  of  repledging.  But  the  Lords  of  re- 
gality did  not  fo  readily  fuccumb  under  the  weight 
of  an  enlarged  prerogative  ^  and  though  their  pri- 
vileges were  in  a  great  mealure  incompatible  with 
the  growing  power  of  the  crown,  as  well  as  with  the 
orderly  adminiftraticn  of  juftice  ;  yet  fuch  was  their 
infiuenre  in  parliament,  that  the  attempt  to  rob 
them  of  their  privileges  by  an  exprefs  law,  was 
found  not  advifable.  It  was  more  prudent,  to  lie  in 
wait  for  favourable  opportunities,  to  abridge  thefe 
privileges  by  degrees.  The  fird  opportunity  that 
offered,  refpeded  church- regalities,  annexed  to  the 

*  Skene  de  verb,  fignif.  Tic.  (Iier)  §  12. 
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crown  after  the  reformation.  The  heretable  baillies 
of  thefe  regalities,  being  an  inconfiderable  body  and 
in  a  finguhir  cafe,  it  was  not  difficult  to  obtain  a 
flatute  againft  them.  And  accordingly,  though 
their  power  of  repledging  from  the  fheriff,  both  in 
civil  and  criminal  matters,  was  referved  entire,  yet 
it  was  ena6ted  *,  "  That  they  fhould  have  no  power 
*'  of  repledging  from  the  court  of  juQiciary,  except 
*'  in  the  cafe  of  prevention  by  the  firft  citation  :'' 
which  was  abrogating  their  privilege  of  repledging 
from  the  jufliciary  court.  This  being  a  dire6l  attack 
upon  regality- privileges,  though  in  fome  meafure 
difguifed,  it  was  neceffary  to  {often  its  harfhnefs  *, 
which  was  done  by  fubilituting,  in  place  of  the 
power  of  repledging,  a  privilege  in  appearance 
greater,  but  in  effedl  a  mere  fhadow.  It  was,  that 
the  heretable  baillie  might  fit  with  the  King's  juf- 
tice,  and  judge  with  him,  and  upon  conviction,  re- 
ceive a  proportion  of  the  efcheat.    . 

This  flatute  paved  the  way  for  abridging  the  pri- 
vileges of  laick-regalities  ^  as  any  handle  is  fufficient 
againfb  a  declining  power.  The  fpeciality  in  the 
ftatute  was  forgot,  or  not  regarded,  and  it  was  ex- 
tended againft  all  regalities  of  whatever  fort.  1  he 
privilege  of  repledging.  was  however  kept  ^live, 
though  it  wore  fainter  and  fainter  every  day  j  and 
at  the  long-run  was  indulged  for  fifteen  days  only, 
after  the  crime  v/as  committed.  This  we  learn 
from  the  ftatutes  appointing  juiliciars  in  the  High- 

*  Aa  29.  P.  1587. 
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lands  *,  in  which  the  rights  andjurifdidion  of  Lords 
of  regality  are  referved,  and  particularly  "  their 
*'  right  of  prevention  for  fifteen  days-,"  importing. 
That  if  the  perfon  was  cited  before  the  juftice-court 
within  fifteen  days  of  commiting  the  aJledged  crime 
the  Lord  of  regality  might  repledge  :  for  if  he  was 
the  firft  attacher,  even  after  the  fifteen  days,  it  can- 
not be  doubted,  that,  of  common  right,  he  had  the 
exclufive  privilege  of  proceeding  in  the  trial,  and  of 
paffing  a  definitive  fentence. 

Thus  we  lee  the  power  of  repledging  reduced  to 
a  Ihadow,  though,  in  other  refpeds,  the  regality- 
court  flill  maintained  its  rank,  as  co-ordinate  with 
the  court  of  judiciary  ;  acknowledging  no  fuperior 
but  the  parliament.     But  as  the  regality -court  had 
by  this  time   loft  all  its  original  authority,  its  pri- 
vileges were  little  regarded.     The  judges   of  the 
court  of  judiciary  gradually  increafing  in  power  and 
dignity,  heightened  by  contrafting  ihem  with  rega- 
lity baillies,  gave  regality  courts  a  fevere  blow,  anno 
1730,  by  admitting  an  advocation  from  the  regality- 
court  of  Gl afgow  -f  ;  which  was  in  effedl  declaring 
a  regality-court  fubordinate  to  the  court  of  jufticiary 
in  criminal  matters,  as  it  had  all  along  been  to  the 
court  of  feffion  in  civil  matters.  This,  it  is  true,  was  a 

♦  Aft  39.  P.  1693,  Aft  37.  P.  169^,  and  Ad  8.  P.  1702. 

-f-  The  A61  3.  Geo.  IF.  cap.  32,  impowering  the  judges  cf 
the  court  of  jufticiary,  or  any  of  them,  to  ftay  for  thirty  days> 
the  execution  of  any  fentence  of  a  regality-court  importing  cor- 
poral puniihment,  encouraged  probably  the  court  of  jufticiary  to 
affume  this  power. 

church- 
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church-  regality,  annexed  to  the  crown  upon  the  re- 
formation -,  and  the  privileges  of  fuch  regaUty  only 
being  called  in  queftion,  it  was  reckoned  a  fincrular 
cafe,  and  therefore  alarmed  not  much  thofe  v/ho 
were  pofTefied  of  laick- regalities.  But  the  court  of 
fefilon  gave  thefe  regalities  the  dead  blow  without 
ntceffity,  after  herctabie  jurifdidions  were  abolifhed 
by  a  late  ftatute.  For  by  virtue  of  the  powers  dele- 
gated to  this  court,  to  try  the  rights  of  thofe  who 
fhould  claim  heretable  jurifdi^tion'?,  and  to  eftimate 
the  fame  in  money,  they  found  *  the  judiciary  be- 
longing to  the  Earl  of  Morton,  over  the  iflands  of 
Orkney  and  Zetland,  "  to  be  an  inferior  jurifdic- 
"  tion  only,  and  not  co-ordinate  with  the  court  of 
*'  judiciary."  This  judgment  did  not  red  upon 
any  limitation  in  the  Earl's  right,  which  was  grant- 
ed by  parliament  in  the  mod  ample  terms  j  but 
upon  the  following  ground.  That  the  court  of  judi- 
ciary, as  condituted  by  Ad  1672,  is  the  fupreme 
court  in  criminal,  as  the  court  of  feflion  is  in  civil 
matters,  which,  of  confequence,  mud  render  all 
heretable  jurifdidions  dibordinate  ;  courts  of  judi- 
ciary as  well  as  courts  of  regality.  But  though  the 
Ad  1672  was  called  in  aid  to  fupportthis  inference, 
yet  there  is  not  in  that  datute,  a  fingle  claufe  which 
fo  much  as  hints  at  a  greater  power  in  the  court  of 
jufliiciary  than  it  formerly  enjoyed .  A  nd  this  fuggeds 
a  refledion,  which  is  curious,  and  appears  to  be 
jud,  That  the  reafon  profefled  and  fpoke  out,  is  not 
always  that  v/hich  produces  the  judgment,  but  per- 
haps fome  latent  circumdance  operating  upon  the 

*  2 1 fl  January  1748. 
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mind  imperceptibly.  Thus,  in  the  prefent  cafe,  the 
A«5t  1 672,  was  the  profefled  caufe  of  the  judgment , 
though,  in  all  probability,  what  at  bottom  moved 
the  judges,  was  a  very  difierenr  ronfideration.  The 
new  form  which  the  court  of  judiciary  received,  by 
fubftiiuting  five  lords  of  fcffion  as  perpetual  mem- 
bers, in  place  of  juftice  deputes  who  were  ambula- 
tory, bellowed  a  dignity  upon  this  court,  to  which 
it  was  formerly  a  ftranger.  This  circumftance, 
joined  v/ith  the  growing  power  of  the  crown,  which 
readily  communicates  itfelf  to  the  minifters  of  the 
crown,  advanced  this  court  to  a  degree  of  fplendor, 
that  quite  obfcurtd  bail  lies  of  regality.  We  have 
reafon  to  beheve,  that  this  elevation  of  the  court  of 
judiciary,  touching  the  m^ind  imperceptibly,  was 
really  what  influenced  the  judges.  For  it  is  ex- 
tremely difficult  to  fupport  an  equality  of  jurifdic- 
tion  in  two  courts,  that  are  fo  unequal  in  all  other 
refpe61s.  And  thus,  by  natural  caufes  which  go- 
vern all  human  affairs,  territorial  jurifdi<5i:ion  in 
Scotland  was  reduced  to  a  mere  fhadow ;  which 
made  it  efleemed  no  harfn  mxafure,  to  abolilli  it  al- 
together by  ftatute. 
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IN  moil  countries  originally,  the  inhabitants  were 
colledled  into  clans  or  tribes,  governed  each  by 
a  chieftain,  in  whom  were  accumulated  the  feveral 
offices  of  general,  magiftrate,  and  judge.  Thefe 
clans  or  tribes,  for  a  long  courfe  of  time,  fubfifted 
perfedly  diftind  from  each  other,  without  any  con- 
nedlion  or  intercourfe  among  individuals  of  different 
clans.  The  invention  of  agriculture,  extending 
connexions  beyond  the  clan,  had  a  tendency  to 
blend  different  clans  together.  Individuals  of  dif- 
ferent clans,  came  to  be  more  and  more  blended  by 
inter- marriages,  and  confequently  by  blood.  Com- 
merce arofe,  and  united  under  its  wings,  not  only 
diftant  individuals,    but  different    nations.      The 

clan- 
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c]an-conne6lion  gave  way  by  degrees ;  and  no  lon- 
ger fubfifts  in  any  civilized  country,  being  lofl  in 
the  more  extended  connexions  that  have  no  relation 
to  clanfhip. 

This  change  of  conne(^ion  among  individuals, 
introduced  a  change  in  jurifdicftion.  After  clans 
were  diffolved,  and  individuals  were  left  free  to  their 
private  connexions,  the  jurifdidlion  of  the  chieftain 
could  no  longer  fubfiil.  In  place  of  it,  judges 
were  appointed,  to  exercife  jurifdidion  in  dilferent 
caufes,  and  in  different  territories. 

In  a  very  narrow  ftate,  one  judge  perhaps  may 
be  fufficient  to  determine  all  matters  that  are  in  con- 
troverfy  :  but  this  cannot  be,  where  the  flate  is  of 
any  extent.  Many  judges,  in  that  cafe,  are  requir- 
ed for  an  accurate  and  expeditious  diftribution  of 
juilice.  If  there  mud  be  a  number,  it  is  better  to 
di (tribute  among  them  the  different  branches  of 
law,  than  to  give  each  of  them  a  jurifdi6lion  in  con- 
troverfies  of  whatever  kind.  It  is  here  as  in  a  ma- 
nufadture.  An  artificer  confined  to  one  branch,  be- 
comes more  expert,  than  where  he  is  employed  fuc- 
cefTively  in  many.  But  in  law,  this  regulation  hath 
its  limits.  Courts  may  be  diftinguiflied  into  civile 
criminal,  and  ecclefiaftical ;  but  more  minute  divi- 
fions  would  be  inconvenient,  be/'.aufe  the  boundaries 
could  not  be  accurately  afcertained. 

For  the  reafon  now  given,  it  becomes  alfo  pro- 
per in  an  extenfive  fociety,  to  beftow  the  fame  pow- 
ers 
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ej*s  upon  a  plurality  of  judges,  who  prefide  over 
different  territories,  and  whofe  jurifdi6lions  accord- 
ingly are  feparated  from^each  other,  in  the  diflind:- 
eft  manner^  by  the  natural  marches  and  boundaries 
of  dillridts  or  provinces. 

But  judges  fubjedled  to  no  review,  fcon  become 
arbitrary.  Hence  the  neceffity  of  fuperior  courts, 
to  review  the  proceedings  of  thofe  that  are  inferior. 
Where  the  fuperior  court  is  a  court  of  appeal  only* 
it  has  no  regular  continuance*  and  is  never  convened 
but  when  there  is  occafion.  This  was  form.erly 
the  cafe  in  Scotland,  as  we  fliall  fee  by  and  by.  It 
is  an  improvement  to  make  this  court  perform,  not 
only  the  duty  of  a  court  of  appeal,  but  alfo  that  of 
an  original  court.  In  this  cafe,  it  muft  have  Hated 
times  of  fitting  and  acting,  commonly  called  terms. 
And  fuch  is  the  prefent  condition  of  the  fuperior 
courts  iii  this  ifland. 

These  obfervations  lead  us  to  diftinguifh  courts 
into  their  different  kinds.  In  the  firit  place,  courts 
are  diftinguifhed  by  the  nature  of  the  caufes  appro- 
priated to  each.  They  are  either  civil,  criminal,  or 
ecclefiaftical.  This  is  the  primary  boundary,  which 
feparates  the  jurifdiclion  of  one  court  from  that  of 
another. 

The  next  boundary  is  territory.  Courts  of  the 
fame  rank,  which  judge  the  fame  caufes,  are  fepa- 
rated from  each  other  by  a  local  jurifdiction. 
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Courts  fuperior  and  inferior  which  judge  the 
fame  caufes,  admit  not  of  any  local  diftinftion  •, 
becaufe  a  court  fuperior  or  fupreme  has  a  jurifdic- 
tion  that  extends  over  the  feveral  territories  of  many 
inferior  courts.  In  this  cafe,  there  can  be  no  fepa- 
ration,  other  than  the  fird  citation. 

Besides  tibefe,  there  is  generally  in  well  regulated 
Hates,  a  court  of  a  peculiar  conftitution,  that  has 
no  original  iurifdi6lion,  but  is  eftablifhtd  as  a  court 
in  the  lafl  relbrt,  to  review  the  proceedings  of  all 
other  courts.  This  may  be  properly  called  a  court 
of  appeal  -,  and  fuch  is  the  conftitution  of  the  houfe 
of  Lords  in  Britain. 

In  the  order  here  laid  down,  I  proceed  to  exa- 
mine the  peculiar  conftitutions  of  the  courts  in  this 
country.     And  firft,  of  the  difference  of  jurifdic- 
tion  with  regard  to  caufes.     A  man  may  be  hurt  in 
his  goods,  in  his  perfon,  or  in  his  charadler.     The 
firft  is  redrefled  in  the  court  of  feffion,  and  other 
inferior   civil   courts  ;  the   fecond  in  the  criminal 
court ;  and  the  third  in  the  commifTary  court.    Be- 
fides  thefe,  the  court  of  exchequer  is  eftablifhed, 
for  managing  fubjeds,  and  making  effectual  claims 
beloneino;  to  the  crown.     The  court   of  admiralty 
has  an  exclufive  jurifdiclion,  at  the  firft  inftance,  in 
all  maricime  and  fea-faring  caufes,  foreign  and  do- 
meftlc,  whether  civil  or  criminal,  and  over  all  per- 
fons  within  this  realm,  as  concerned  in  the  fame. 
There  are  alfo,  by  exprefs  ftatutes,  many  particular 
jurifdi6lions  eftablifhed  with  refped  to  certain  caufes, 
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which  mufl:  be  tried  by  the  judges  appointed,  ^nd 
by  none  other. 

The  court  of  fefTion  hath  an  original  jurifdiflion 
in  matters  of  property,  and  in  every   thing  that 
comes  under  the  notion  of  pecuniary  intereft.     But 
this  court  hath  not  an  original  jurifdidtion  in  matters 
of  rank    and  precedency,    nor   in    bearing    arms. 
Controverfies  of  this  kind  belong  to  the  jurifdiclion 
of  the  Lord  Lyon.     To  determine  a  right  of  peer- 
age, is  the  exclufive  privilege  of  the  houfe  of  Lords. 
Nor  has  the  court  of  felTion  an  original  jurifdidlion, 
with  refped  to  the  qualifications  of  thofe  who  eled: 
or  are  eledted  members  of  parliament.     The  reafon 
is,  that  none  of  the  foregoing  claims  make  a  pecu^ 
niary  intereft.     The  court  of  fefiion,  therefore,  af- 
fumed  a  jurifdi6lion  which  they  had  not,  when  they 
fuitained  themfelves  judges,  in  the  difpute  of  pre- 
cedency betwixt  the  Earls  of  Crawfurd  and  Suther- 
land.     It  was  a  ftill  bolder  ftep,  to  fuftain  them- 
felves judges  in  the  queftion  of  the  peerage  of  Lord 
-    Gliphanc,  mentioned   in  Durie*s  decifions  ;  and  in 
the  queftion  of  the  peerage  of  Lovat,  decided  a 
few  years  ago. 

The  matters  now  mentioned,  are  obvioufly  not 
comprehended  under  the  ordinary  jurifdiflion  of  the 
court  of  feffion  ;  and  the  court  had  no  occafion  to 
aiTume  extraordinary  powers,  when,  by  our  law,  a 
different  method  is  eftabliihed  for  determining  fuch 
controverfies.  But  what  fhall  we  fay  of  wrongs, 
where  no  remedy  is   provided  ?  Many  inftances  of 
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this  kind  may  be  figured,  which,  having  no  rela- 
tion to  pecuniary  intereft,  come  not  regularly  under 
the  cognizance  of  the  court  of  feflion.  The  free- 
holders  of  a  fh ire,  lor  example,  in  order  to  difap- 
point  one  who  claims  to  be  inrolkd,  forbear  to  meet 
at  the  Michaelmas  Head-court.  This  is  a  wrongs 
for  which  no  remedy  is  provided  by  law^  and  yet 
our  judges,  confining  themfclves  within  their  ordi- 
nary jurifdiclion,  refufed  to  interpofe  in  behalf  of  a 
freeholder  who  had  Riffered  this  wrong,  and  dif- 
mifled  the  complaint  as  incompetent  before  them  *. 
Confidering  this  cafe  attentively,  it  may  be  juftly 
doubted,  whether  fuch  confined  notions,  with  re- 
fpe6l  to  the  powers  of  a  fupreme  court,  be  not  too 
fcrupulous.  No  defedl  in  the  conftitution  of  a  flate 
deferves  greater  reproach,  than  the  giving  licence 
to  wrong  without  affording  redrefs.  Upon  this  ac- 
count, it  is  the  province,  one  fliould  imagine,  of 
the. Sovereign  and  fupreme  court,  to  redrefs  wrongs 
of  all  forts,  v/here  a  peculiar  remedy  is  not  provid- 
ed. Under  the  cognizance  of  the  privy-council  in 
Scotland,  came  many  injuries,  which,  by  the  abo- 
lition of  that  court,  are  left  without  any  peculiar 
remedy  -,  and  the  court  of  feilion  have  been  forced 
to  liften  to  complaints  of  various  kinds,  that  be- 
longed properly  to  the  privy- council  v/hile  it  had  a 
being.  A  new  branch  of  jurifdidtion  has  thus 
fprung  up  in  the  court  of  feflion,  which  daily  in- 
Greafmg  by  new  matter,  will  probably  in  time  pro- 
duce a  general  maxim.  That  it  is  the  province  of 

*  20tu  December  1753,  Mackenzie  of  Highf.cld  r«);;/r«  free- 
Jiolders  of  the  fhire  of  Cromarty. 
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this  court,  to  redrefs  all  wrongs  for  which  no  other 
remedy  is  provided.     YVe  are  iiowever  as  ytt  far 
from    being  ripe  for  adopting  this  maxim.     I'he 
iitiUty  of  it  is  indeed  perceived,  but  perceived  too 
obfcurely,  to  have  any  fteady  influence  on  the  prac- 
tice of  the  court.     And  for  that  realbn  our  decifi- 
ons  upon  this  fubje6l  are  far  from  being  uniform. 
In  the  foregoing  cafe  of  the  freeholders  of  Cromar- 
ty, v/e  have  one  inftance  where  the  court  would  not 
venture  beyond  their  ordinary  limits  -,  though  there- 
by a  palpable  wrong  was  left  without  a  remedy.     I 
fliall  mention   another  indance,  eoually   v/ich   the 
former  beyond  the  ordinary  jurifdiclion  of  the  court, 
where  the  judges  ventured  to  give  rjdrefs.     A  fmall 
land  eftate,    confiding   of    many  parcels,    houfes, 
acres,  &c.  was  fplit  among  a  number  of  purchafers, 
who  in  a  body  petitioned  the  commiiTioners  of  fup- 
ply,  to  divide  the  valuation  among  them,  in  .order 
to  have  it  afccrtained  what  part  of  the  land-tax  each 
ihould  pay.     The  commiiTioners,  unwilling  to  fplit 
the  land-tax  into  fo  fmall  parts,  refufed  the  peti- 
tion.    Upon  a  complaint  to  the   court  of  fedion 
againft  the  commiiTioners,  the  conveener   was  ap- 
pointed to  call  a  general  meeting,  in  order  to  divide 
the  valuation  among  the  complainers  *.     This  was 
not  even  a  matter  of  judgment,  but  of  pure  autho- 
rity, afTumed  from  the  necefTity  of  the  thing,  there 
being  no  other  remedy  provided  ;  for  otherwife  the 
court  of  feflion  hath  not  by  its  conftitution  any  au- 
thority  over   the   commiffioners    of    fupply.      A 

*  4th  Augud  17^7,  Malcolm  and  ethers  cof2fra  cainmiirioners 
of  fupply  for  theftewartiy  of  Plircudbright. 
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wrong  done  by  the  commiffioners,  in  laying  a  greater 
proportion  of  the  land-tax  upon  a  proprietor  of  land 
than  belongs  to  him,  may  be  re6lified  by  the  court 
of  fefTion,  as  the  fupreme  court  in  pecuniary  mat- 
ters :  but  this  court  has  no  regular  authority  over 
the  commilTioners,  to  diredl  their  proceedings  before 
hand. 

Upon  a  new  fubje^t,  not  moulded  into  any  form, 
nor  refolved  into  any  principle,  men  are  apt  to  judge 
by  fentiment  more  than  by  general  rules ;  and  for 
that  reafon,  the  fludluation,  or  even  contrariety  of 
judgments  upon  fuch  fubjedls,  is  not  wonderful. 
This  is  peculiarly  the  cafe  of  the  fubje6l  under  con- 
fideration  :  for  befides  its  novelty,  it  is  refolvable 
into  a  matter  of  publick  police  -,  which  admitting 
many  views,  not  lefs  various  than  intricate,  occafi- 
ons  much  difficulty  in  the  law  queftions  that  depend 
on  it.  Such  difficulties  however  are  not  infuperable. 
Matters  of  law  are  ripened  in  the  befl  manner,  by 
warmth  of  debate  at  the  bar,  and  coolnefs  of  judg- 
ment on  the  bench  •,  and  after  many  fuccefsful  ex- 
periments of  a  bold  interpofition  for  the  publick 
good,  the  court  of  fefficn  will  clearly  perceive  the 
utility,  of  extending  their  jurifdidion  to  every  fort 
of  wrong,  where  the  perfons  injured  have  no  other 
means  of  obtaining  reparation. 

This  extraordinary  power  of  redreffing  wrongs, 
fo  far  from  a  novelty,  has  a  name  appropriated  to 
it  in  the  language  of  our  law.  For  what  elfe  can 
be  meant  by  the  nol^ile  ^fficium  of  the  court  of  fef- 
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fion,  fo  much  talked  of,  and  fo  little  underftood  ? 
The  only  queftion  is,  How  far  this  extraordinary 
jurifdi^lion  or  nohile  officium^  is,  or  ought  to  be,  ex- 
tended ?  The  jurifdidion  of  the  court  of  fefTion,  as 
a  court  of  common  law,  is  confined  to  matters  of 
pecuniary  intereft ;  and  it  poflibly  may  be  thought, 
that  its  extraordinary  jurifdi6tion  ought  to  be  con- 
fined within  the  fame  bounds.  Such  is  the  cafe  of 
the  court  of  exchequer ;  for  its  extraordinary  or 
equitable  powers,  reach  no  farther  than  to  redlify 
the  common  law,  fo  far  as  relates  to  the  fubje6ls 
which  come  under  its  iurifdidion  as  a  court  of  com- 
mon  law.  But  the  power  to  redrefs  wrongs  of  all 
kinds,  muft  fubfiil  fomewhere  in  every  ftate  ;  and 
in  Scotland  fubfifls  naturally  in  the  court  of  felTion. 
And  with  refpedt  to  the  wrongs  in  particular  which 
came  under  the  jurifdi(5lion  of  the  privy-council,  it 
muft  have  been  the  intention  of  our  legiflature  when 
they  annihilated  that  court,  that  its  powers  fhould 
fo  far  devolve  upon  the  court  of  fcfiion  ;  for  the  le- 
giflature could  not  intend  to  leave  without  a  remedy, 
many  wrongs  which  belonged  to  the  jurifdidion  of 
the  privy-council. 

Th  e  rule  I  am  contending  for,  feems  to  be  adopt- 
ed by  the  Englifli  court  of  chancery,  in  its  utmoft 
extent.  Every  fort  of  wrong  occafioned  by  the 
omiiTion  or  tranfgrefTion  of  any  duty,  is  redreffed 
in  the  court  of  chancery,  where  a  remedy  is  not 
otherwife  provided  by  common  or  ftatute  law.  And 
hence  it  is,  that  the  jurifdidion  of  this  court,  con- 
fined originally  within   narrow  bounds,    has  been 
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gradually  enlarged  over  a  boundlefs  variety  of  af- 
fairs. 

The  jurifdiclion  of  the»court  of  fefiion  in  mat- 
ters of  property,  is  not  only  original,  but  totally 
exclufive  of  all  other  fupreme  courts-.     The  pro- 
perty of    the  flighteft  moveable,    eonfidered  as  a 
civil  claim,  cannot  be  afcertained  by  the  jufticiary, 
by  the  exchequer,  by  the  admiralty,  or  by  the  comT 
miflarie^.     The  cafe-  is  not  precifely  the  fame  in 
other  matters  of  pecuniary  intereft.     The  commif- 
faries  of  Edinburgh,  as  well  as  inferior  commiflaries, 
have,  with  the  court  of  fefiion,  a  cumulative  ]urif- 
di(5lion  in  all  fuch  matters  referred  to  oath  of  party* 
And  in  ail  maritime  and  fea-faring  caufes,  the  high 
court  of  admiralty  has,  by  Aft  i6.  P.  1681,  an 
exclufive  jurifdiftion  at   the    iirft    inftance.     for- 
merly the  jurifdiclion  of  the  court  of  fefiion  in  fuch 
caufes,  was  cumulative  with   that  of  the  admiral. 
One  peciiliarity  there  indeed  was  in  this  cumulative 
jurifdidion,  that  where  a  maritime  caufe  was  brought 
before  the  fefiion  at  the  firft  infiiance,  the  judge  of 
the  admiral  court  took  his  place  among  the  Lords 
of  fefiion,  and  voted  with  them*.     But  by  the  fi:a- 
tute  now  mentioned,  the  powers  and  privileges  of 
the  admiral  court  are  greatly  enlarged,  and  with  re- 
lation to  this  court,  the  fefiion  at  prr.fent  cannot  be 
cpnfidered  in  any  other  light,  than  as  a  court  of 
appeal ;  precifely  as  the  houfe  of  Lords  is  with  re- 
lation to  the  fefiion.     Hence  it  feems  to  follow,  that 
the  court  of  fefiTion  cannot  regularly  fufpend  the  dq- 

*  Sinclair,  9th  Mi^rch  1  ^43,  Loru  Eothsvcll  contra  Flemings. 
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cree  of  an  inferior  admiral ;  which  would  be  the  fame, 
as  if  a  canfe  fhould  be  appealed  from  the  fherifF 
to  the  Houfe  of  Lords.  With  regard  to  the  admiral 
court,  it  muft  be  alfo  obferved,  that  by  prefcrip- 
tion  it  hath  acquired  ajurifdidion  in  mercantile  af- 
fairs ;  an  incroachment  which  has  no  foundation, 
other  than  the  natural  conneflion  that  fubfifts  be- 
tween maritime  affairs  and  thofe  that  are  mercan- 
tile. But  the  privileges  of  this  court  with  refped: 
to  the  former,  are  not  extended  to  the  latter.  The 
court  pretends  not  to  an  exclufive  jurifdidlion  in 
mercantile  affairs  ;  and  in  thefe  it  is  precifely  like 
the  fheriff  court,  confidered  as  an  inferior  jurifdic- 
ifion,  fubje6ted  to  the  orders  and  review  of  the  fu- 
preme  court  of  fefiion,  by  advocation,  fufpenfion, 
and  redudtion,  in  the  ordinary  courfe.  And  we 
fhall  have  occalion  to  fee  afterwards,  that  the  privi- 
leges of  the  admiral  court,  with  regard  to  mercan- 
tile caufes,  are  not  fo  entire  as  even  thofe  of  the 
iherifF;  it  being  the  privilege  of  every  perfon  to 
decline  the  admiral  court  in  thefe  caufes. 

Having  defcribed  the  caufes  proper  to  the  court 
of  fefTion,  in  contradiftindion  to  the  other  fupremc 
courts,  I  proceed  to  caufes,  proper  to  it,  in  contra- 
diiiindion  to  inferior  courts.  I'hefe  may  be  com- 
prehended under  one  rule,  That  all  extraordinary 
adions,  not  founded  on  common  law,  bur  invented 
to  redrefs  any  defect  or  wrong  in  the  common  law, 
are  appropriated  to  the  court  of  feifion,  being  in 
civil  caufes  the  fovereign  and  fupreme  court.  Infe- 
rior courts  are  juflly  confined  within  the  hmits  of 
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the  common  law  ;  and  if  extraordinary  powers  be 
neceflary  for  doing  juftice,  thefe  cannot  fafely  be 
trufled  but  with  a  fovereign  and  fupreme  court. 
Upon  this  account,  the  court  of  feflion  only,  en- 
joys the  privilege  of  voiding  bonds,  contrads,  and 
other  private  deeds.  For  the  fame  reafon,  decla- 
rators of  right,  of  nullity,  and  in  general  all  de- 
clarators, are  competent  nowhere  but  in  this  court. 
An  extraordinary  removing  againft  a  tenant,  who 
having  a  current  tack  is  due  a  year's  rent,  is  peculiar 
to  this  court,  as  alfo  a  proving  the  tenor  or  contents 
of  a  loft  writ.  And  laftly,  all  adiions  that  are  found- 
ed folely  upon  equity,  belong  to  the  court  of  {&[" 
fion,  and  to  none  other. 

With  refped  to  criminal  jurifdidion,  our  old 
law  was  abundantly  circumfped.  Jealous  of  infe- 
rior courts,  it  confined  their  privileges  within  nar- 
row bounds;  and  experience,  the  beft  teft  of  poli- 
tical inftitutions,  hath  juftified  our  law  in  this  par- 
ticular. All  publick  crimes,  i,  e.  all  crimes  by 
which  the  publick  is  injured,  and  where,  ofconfe- 
quence,  the  King  is  the  profecutor,  are  confined  to 
the  court  of  jufticiary.  With  the  political  reafon 
there  is  joined  another,  that  it  is  not  confiftent  with 
the  dignity  of  the  crown,-  to  profecute  in  an  inferior 
court.  All  private  crimes,  however  enormous, 
may  be  profecuted  before  the  fheriff.  For  if  the 
private  profecutor  who  is  injured  chufe  this  court, 
the  law  ought  to  give  way.  The  only  cafe  where 
a  baron  is  trufted  with  life  and  death,  is  where  a 
thief  is  catched  with  the  ftolen  goods  -,  and,  in  this 
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cafe,  the  law  requires,  that  the  thief  be  put  to  death 
within  three  funs.  The  law  fo  far  gives  way  to  the 
nauiral  impulfe  of  punifhing  a  criminal ;  an  indul- 
gence not  much  greater  than  is  given  to  the  party 
injured  ;  for  he  himfelf  may  put  the  thief  to  death, 
if  catched  breaking  his  houfe.  But  after  the  mat- 
ter is  allowed  to  cool,  and  paflion  fubfides,  every 
one  is  fenfible,  that  now  there  ought  to  be  a  regu- 
lar trial  *.  The  fherifF  has  the  fame  power  with 
refped:  to  flaughter,  that  the  baron  has  with  refpedl 
to  theft.  A  man  taken  in  the  adl  of  murder,  or 
with  red  hand,  as  expreflfed  in  our  law,  mufb  have 
juftice  done  upon  him  by  the  fherifF  within  thre« 
iuns.  If  this  time  be  allowed  to  elapfe,  the  crimi- 
nal cannot  be  put  to  death  without  a  citation  and  a 
regular  procefs,  which  muft  be  before  the  jufticiary, 
unlefs  the  relations  of  the  deceafed  undertake  the 
profecution. 

By  the  A6t  i68f,  mentioned  above,  an  exclu- 
five  jurifdi6lion  is  given  to  the  high  admiral,  "  in 
''  all  maritime  and  fea-faring  caufes,  foreign  and 
"  domeftick,  whether  civil  or  criminal  -,  and  over 
*'  all  perfons  within  this  realm,  who  are  concerned 
"  in  the  fame."  With  refpedl  to  the  civil  branch 
of  this  jurifdi6tion,  I  have  had  occafion  to  men- 
tion, that  by  prefcription  it  is  extended  to  mercan- 
tile caufes.  But  though  the  civil  jurifdiclion  of  this 
country,  is  fo  far  encroached  on  by  the  court  of 
admiralty,  the  criminal  judges,  I  prefume,  will  be 

*  A  baron  is  deprived  of  all  jurifdi^iion  in  capital  cafe:,  by 
g£i  20.  Geo.  II.  43. 

more 


220  HISTORY   of 

more  watchful  over  the  powers  trufted  with  them. 
Prohibited  goods  were  feized  at  fea,  and  after  they 
tvere  put  in  a  boat  to  be  carried  to  land,  the  feizure- 
makers  were  attacked  by  thofe  who  had  an  intereft 
in  the  goods,  and  in  the  fcuffle  a  man  was  put  to 
death.     A  criminal  profecution  being  brought  be- 
fore the  court   of  judiciary,  the  judges  demurred 
whether  it  did   not  belong  to  the  admiral,  to  try 
this  crime  as  committed  at  fea.     But  after  mature 
deliberation,  the  court  fuftained  its  own  jurifdidion, 
upon  the  following  grounds.     It  is  not  every  civil 
caufe  arifing  at  fea,  that   is  appropriated   to  the 
jurifdi(5lion  of  the  admiral,  but  only  maritime  and 
lea- faring  caufcs.     In    like  manner,    every   crime 
committed  at  fea,  is  not  appropriated  to  this  jurif- 
didbion.     The  admiral  has  not  a  jurifdidion  by  the 
ftatute,  unlefs  fuch  crime  relate  to  maridme  or  fea- 
faring  matters.     Every  crime   committed    againfl: 
navigation,  fuch  as  a  mutiny  among  the  crew,  or- 
ders difobeyed,  a  fhip  prevented  by  violence  from 
failing,  beating,  wounding,  or  killing,  perfons  in 
fuch  fray,  pyracy,  and  in  general  all  crimes  where 
the  animus  of  the  delinquent  is  to  offend  againfl:  the 
laws  of  navigation,  are  maritime  or  feafaring  crimes, 
and  come  under  the  exclufive  jurifdidlion  of  the  ad- 
miral.    But  if  murder,  adultery,  forgery,  or  high 
treafon,  be  comtXiitted  on  board  a  fliip,  the  cogni- 
tion will  belong  to  the  judge  ordinary.     The  com- 
miffaries  of  Edinburgh  will  divorce,  and  the  court 
of  jufticiary,  or  commifTioners  of  Oyer  and  Termmer^ 
will  punilh.     The  only  argument  for  the  admiral 
that  feems  plaufible  is,  That  he  is  d<:clarcd  the  King's 
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juftice-general  upon  the  feas,  and  in  all  ports,  har- 
bours, creeks,  &c.  But  to  what  effed  ?  Th^  an- 
fwer  to  this  queftion  will  clear  the  difficulty.  He 
is  not  made  juftice -general  with  refpedt  to  all  crimes 
whatever,  but  fingly  with  refpecSt  to  crimes  con- 
cerning maritime  or  fea-faring  matters. 

That  a  criminal  jurifdidlion  belongs  to  the  court 
of  feffion  is  certain.  The  precife  nature  of  it  is 
not  altogether  fo  certain.  Inftead  of  pretending  to 
afcertain  a  matter  that  appears  fomewhat  dubious, 
I  venture  no  farther  than  to  give  two  different  views 
of  this  jurifdi6lion,  leaving  every  man  to  judge  for 
himfelf.  The  firft  is  as  follows.  In  certain  cri- 
minal matters,  the  court  of  fefllon,  by  the  force  of 
connedlion,  have  been  in  ufe  to  exercife  a  criminal 
jurifdidtion.  Upon  witnefies  who  prevaricate  before 
them,  they  are  in  ufe  to  animadvert  by  a  corporal 
punilhment*.  And  indeed  it  feems  natural,  that 
this  branch  of  criminal  jurifdi6lion,  fhould  be  ex- 
ercifed  by  every  court.  Again,  in  the  cafe  of  for- 
gery, tried  by  the  court  of  feflion,  the  court  itfelf 
commonly  infii6ts  the  punifhment,  where  it  is  within 
the  pain  of  death,  v^ithout  remitting  the  delinquent 
to  the  judiciary -f.  The  punifhment  here,  being  a 
dired  confequence  of  the  civil  fentence,  finding  the 
defendant  guilty  of  the  forgery,  belongs  naturally 
to  the  court  of  fefiion,  unlefs  where  the  crime  de- 
ferves  death ;  the  infliding  of  which  punifhment, 
would  be  an  encroachment  too  bold  upon  the  jurif- 

*  Gosford,  6th  July  1669,  Heirs  of  Towie  fs«^r«  Barclay. 
f  Durie,  14th  July  i6^%  Dunbar  contra  Dunbar. 
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didlion  of  the  criminal  court.  A  flight  piinifliment 
may  be  confidered  as  acceflbry  to  the  civil  judg- 
ment j  but  a  capital  punifhment  makes  too  great  a 
ligure  in  the  imagination  to  be  confidered  in  that 
light. 

■■'.'•A   ■     i 

I  proceed  to  the  fecond  view  of  this  jurifdidion. 
It  is  not  accurate  to  fay.  That  the  two  courts  of 
fcffion  and  judiciary,  are  diftinguiflied  by  the  caufes 
appropriated  to  each  ;  and  that  the  former  is  a  civil 
court,  the  latter  a  criminal  court.  The  judiciary 
is  confined  to  crimes ;  but  the  court  of  feffion  is 
not  confined  to  civil  actions.  It  mayjuftly  be  held, 
that  this  court  hath  a  jurifdidion  In  all  crimes,  un- 
lefs  where  the  proof  depends  totally  or  chiefly  upon 
witnefTes.  Not  to  mention  punifhments  that  are 
accefTory  to  judgments  in  civil  cafes,  fuch  as  the 
punifliment  of  forgery,  many  crimes  publick  and 
private  are  profccuted  in  this  court,  baratry,  for  ex- 
ample, and  ufury,  even  where  it  is  profecuted  by 
the  King's  advocate  ad  vindi^am  publicam  *.  Thefe, 
and  fuch  like  caufes,  are  undertaken  by  the  court, 
where  the  evidence  is  chiefiy  by  writ,  and  not  by 
witnefTes.  The  proceffes  of  fraudulent  bankruptcy, 
and  of  wrongous  imprifonment,  are,  by  fVatute  -f, 
confined  to  this  court ;  and  for  the  reafon  now  gi- 
ven, ftellionate  will  alfo  be  competent  before  it.  It 
is  clear  indeed,  that  this  court  cannot  judge  in  any 
criminal  a6lion  that  mufl  be  tried  by  a  jury  ;  be- 
caufe  its  forms  admit  not  this  method  of  trial  •,  and 

*  Kaddington,  2d  March  161 1,  Officers  of  flate  contra  Cou- 
tie  and  others.  f  Ad  5.  P.  1696.  A61  6.  P.  1701. 
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for  that  reafon,  no  criminal  adion  where  a  jury  is 
neceffary  can  be  brought  before  the  court  of  fefllon. 
Purprefture  mud  be  tried  by  a  jury  ;  and  for  that 
reafon  only,  cannot  be  brought  before  it.  And 
for  the  fame  reafon,  a  capital  punifhment  is  denied 
to  this  court ;  for  a  capital  punifhment  cannot  be 
infli(5led  without  a  jury. 

Ecclesiastical  courts,  befides  their  cenforial 
powers  with  relation  to  manners  and  religious  tenets, 
have  an  important  jurifdidlion  in  providing  parifhes 
with  proper  miniflers  or  paftors  ;  and  they  exercife 
this  jurifdi£tion,  by  naming  for  the  minifter  of  a 
vacant  church,  that  perfon  duly  qualified  who  is 
prefented  by  the  patron.  Their  fentence,  however, 
is  ultimate,  even  where  their  proceedings  are  illegal. 
The  perfon  authorifed  by  their  fentence,  even  in 
oppofition  to  the  prefentee,  is  de  fa5io  minifler  of 
the  parifh,  and  as  fuch  is  entitled  to  perform  every 
minifterial  fundion. 

One  would  im.agine,  that  this  iliould  entitle  him 
to  the  benefice  or  ilipend  ;  for  a  perfon  in  veiled  in 
any  office,  is  entitled  of  courfe  to  the  emoluments. 
And  yet  the  court  of  feffion,  without  pretendinor 
to  deprive  a  mjnidier  of  his  office,  will  bar  him  from 
the  flipend,  if  the  ecclefiaflical  court  have  proceed- 
ed illegally  in  the  fettlement.  Such  interpofition  of 
the  court  of  felTion,  fmgular  in  appearance,  is 
however  founded  on  law,  and  is  alfo  necefTary  in 
good  policy.  With  refpedl  to  the  former,  there  is 
no  necefTary  connedlion  betwixt  being  minifler  of  a 
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parifli,  and  being  entitled  to  a  flipend  ;  witnefi 
the  paftors  of  the  primitive  church,  who  were 
inaintained  by  voluntary  contributions.  It  belongs 
indeed  to  the  eccIefialHcal  court  to  provide  a  pa- 
rifh  with  a  minifter  :  but  then  it  belongs  to  the  ci- 
vil court,  to  judge  whether  that  minifter  be  entitled 
to  a  (lipend ;  and  the  court  of  fefllon  will  find,  that 
a  minifter  wrongouOy  fettled,  has  no  claim  for  a 
ftipend.  With  refpedl  to  the  latter,  it  would  be  a 
great  defedl  in  the  conftitution  of  a  government, 
that  ecclefiaflical  courts  fhould  have  an  arbitrary 
power  in  providing  pariflies  with  minifters.  To 
prevent  fuch  arbitrary  power,  the  check,  provided 
by  law,  is,  That  a  minifter  fettled  illegally  fhall  not 
be  entitled  to  a  ftipend.  This  happily  reconciles 
two  things  generally  oppofite.  The  check  is  ex- 
tremely mild,  and  yet  is  fully  efFedlual  to  prevent 
the  abufe. 

The  commiftary  court  Is  a  branch  of  the  eccle- 
fiaftical  court,  inftituted  for  the  difcuffion  of  cer- 
tain civil  matters,  which,  among  our  fuperftitious 
anceftors,  feemed  to  have  a  more  immediate  con- 
nexion with  religion  ;  divorce,  for  example,  baf- 
tardy,  fcandal,  caufes  referred  to  oath  of  party,  and 
fuch  like. 

What  fliall  we  fay  in  point  of  jurifdidion,  with 
refpe6b  to  an  injury  by  which  a  man  is  affronted  or 
difhonoured,  without  being  hurt  in  his  charadler  or 
good  fame ;  as,  for  example,  where  he  is  reviled, 
or  contemptuoufly  treated.     For  redrefling  fuch  in-* 
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juries,  I  find  no  court  eflabliihed  In  Britain.  We 
have  not  fuch  a  thing  as  a  court  of  honour.  Hence 
it  is,  th^t  in  England,  words  merely  of  pafllon  are 
not  adlionable ;  as,  you  are  a  villain,  rogue,  varlet, 
knave.  But  if  one  calls  an  attorney  a  knave,  the 
words  are  aftionable,  if  fpoken  with  relation  to  his 
profeffion,  whereby  he  gets  his  living  *.  I  am  not 
certain,  that  in  England  any  verbal  injury  is  adion- 
able  except  fuch  as  may  be  attended  with  pecuniary 
lofs  or  damage.  If  not,  we  in  Scotland  are  more 
delicate.  Scandal,  or  any  imputation  upon  a  man's 
good  name,  may  be  fued  before  the  commiflariesj* 
even  where  the  fcandal  is  of  fuch  a  nature,  that  it 
cannot  be  the  occafion  of  any  pecuniary  lofs.  It  is 
fufficient  to  fay,  I  am  hurt  in  my  charadler.  If  I 
can  qualify  any  pecuniary  damage,  or  probability 
of  damage,  fuch  fcandal  is  alfo  adionable  before 
the  court  of  felTion. 

When  the  feveral  branches  of  jurifdidion,  civile 
criminal,  and  ecclefiaftical,  were  diflributed  among 
different  courts,  great  care  feems  to  have  been  ta- 
ken, that  courts  fhould  be  confined  each  precifely 
within  its  own  limits.  Baftardy,  for  example, 
could  not  be  tried  any  where  but  in  the  ecclefiafti- 
Cal  court ;  and  fo  ftridtly  was  this  obferved,  that  if 
a  queftion  of  baftardy  occurred  incidentally,  in  a 
procefs  depending  before  another  court,  the  caufe 
was  ftayed,  till  the  queftion  of  baftardy  was  tried 
in  the  proper  court.  This  was  done  by  a  brieve 
fronfi  chancery,  directed  to  the  bifhop,  to  try  the 

*  See  Wood's  Inllit.  book  4.  ch.  4.  p.  536. 
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baftardy  as  a  prejudicial  queflion  *.     The  expence 
and  delay  of  juftice,  occafioned  by  fuch  fcrupulous 
confinemenr  of  courts  within  precife  limits,  produ- 
ced in  Scotland  an  enlargement  of  jurifdidion  :  by 
impowering  every  court  to  decide  ia  all  points  ne- 
ceilkry  to  a  final  conclufion  of  the  caufe.     This  re- 
gulaiion  is   but  lately  eftablifhed,  though  we  had 
been  long  tending  towards  it.     In  the  fervice  of  an 
heir,  it  was  the  practice,  and  perhaps  may  be  found 
fo  at  this  day,  that  if  baftardy  be  objeded,  the 
judge  to  whom  the  brieve  is  diredled,  is  bound  to 
flay  his  proceedings,  till  the  queflion  of  baftardy 
be  determined  by  the  commiffaries.     But  if  in  the 
redudion  of  fuch  a  fervice,  baftardy  be  objedled, 
the  court  of  fefTion  remit  not  the  queftion  of  baf- 
tardy to  be  tried  by  the  commiflaries,  but  take  the 
cognifance  of  it  to  themfelves,  fingly  to  the  effed: 
of  finiftiing  the  redudion.     And  this  has  been  their 
pradlice  above  a  century  -f .     The  following  cafe  is 
of  the  fame  kind.    A  procefs  of  aliment  was  brought 
before  the  court  of  feflion,  at  a  woman's  inftance 
againft  her  alledged  hufband.     He  denied  the  mar- 
riage, and  fhe  offered  a  proof.     It  was  thought  by 
the  court,  that  marriage  here  was  not  properly  an 
incidental  queftion  j  that  it  was  the  fundamental 
propofition,  and  the  aliment  merely  a  confequence. 
For  this  reafon,  they  ftayed  the  procefs  of  aliment, 
till  the  purfuer  fliould  inftrudl  her  marriage  before 
the  commifTaries.      Fountainhall,    29th  December 
1 7 10,  Forbes,  25th  January  171 1,  Cameron  contra 

*  Reg.  Maj.  L.  2.  cap.  50.         f  SeeDurie,  23d  July  1630, 
Pitiligo  (antra  David  fon. 
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Innes;  But,  that  this  was  too  fcrupulous,  I  have 
authority  to  fay,  from  a  fimilar  cafe  determined 
lately.  A  child  was  produced  in  the  feventh  month 
after  marriage  ;  and  the  woman  confefTed,  that  her 
hufband  was  not  the  father,  but  a  man  fhe  named. 
In  a  procefs  of  aliment  againfl:  this  man,  he  denied 
that  he  was  the  father,  and  infilled  upon  the  pre- 
fumption,  quod  pater  eft  quern  nupti^  demonftrant. 
Here  legitimacy  was  the  fundamental  point,  of 
which  that  of  aliment  was  a  confequence.  Yet  the 
court,  in  order  to  give  judgment  on  the  aliment, 
had  no  difficulty  of  entering  into  the  quellion  about 
the  baftardy.  And  it  was  the  general  voice,  that 
though,  upon  the  medium  of  the  child's  being  a 
baftard,  they  fhould  decern  for  the  aliment,  this 
would  not  bar  the  child  thereafter  from  bringing  a 
procefs  before  the  commiflaries,  to  afcertain  its  le- 
gitimacy *.  Nor  is  it  inconfiftent,  that  two  courts 
Ihould  give  contrary  judgments  to  different  effecfls. 
This  produces  not  a  confli6t  of  jurifdidlions ;  for 
both  judgments  may  Hand  and  be  effedtual.  Such 
contrariety  of  judgments  one  would  wiQi  to  avoid  : 
but  it  is  better  to  fubmit  to  that  rifl<,  than  to  make 
it  neceflary,  that  different  courts  Ihould  club  their 
judgments  to  the  finifhing  of  a  fingle  caufe  ;  which 
has  always  been  found  a  great  impediment  to  juf- 
tice.  It  is  upon  the  fame  principle,  that  inferior 
judges,  though  they  have  no  original  jurifdidlion  as 
to  forgery,  can  try  that  crime  incidentally,  when 
dated  as  a  defence* 

*  January  1756?  Smith  contra  Fowler* 
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And  this  leads  me  to  confider  more  particularly 
a  confii6l  betwixt  different  jurifdidlions,  where  the 
fame  point  is  tried  by  both.    This  happens  frequent- 
ly, as  above  mentioned,    with   refpecSt  to  different 
effects.     But  I  fe  not  that  there  can  be  in  Britain  a 
direct  conflidl  betwixt  two  courts,  both  trying  the 
lame  caufe  to  the  fame  effed:.     Cppofite  judgments 
would  indeed  be  inextricable,  as  being  fiatly  incon- 
fiflent ;  one  of  the  courts,  for  example,  ordering  a 
thing  to  be  done,  and  the  other  court  difcharging 
it  to  be  done.     This  has  happened  betwixt  the  two 
houfes  of  parliament :  it  may  again  happen  ;  and  I 
know  of  no  remedy  in  the  conftitution  of  our  go- 
vernment.    But  in  this  ifland,  matters  of  jurifdic- 
tion  are  better  ordered  than  to  afford  place  for  fuch 
an  abfurdity.     An  indirect  confli6l  may  indeed  hap- 
pen,   where  two  courts  handling  occafionally  the 
fame  point,  in  different  caufes,  are  of  different  opi- 
nions upon  that  point.     Such  contrariety  of  opinion 
ought  as  far  as  poITible  to  be  avoided  for  the  fake 
of  expediency  ;  as  tending  to  lellen  the  authority  of 
one  of  the  courts,    and  perhaps  of  both.     But  as 
fuch  contrary  opinions,  are  the  foundation  of  judg- 
ments calculated  for  different  ends  and  purpofes^ 
thefe  judgments  when  put  to  execution,  can  never 
interfere.     For  example,  being  in  purfuit  of  a  horfe 
ftole  from   me,  and,  in  the  hands  of  a  fufpedled 
perlbn,  finding  a  horfe  which  I  judge  to  be  mine,  I 
ufe  the  privilege  of  a  proprietor,  and  take  away  the 
horfe  by  violence.     A  criminal  procefs  is  brought 
iigainft  me  for  robbery ;  againft  which  my  defence 
is,  that  the  horfe- js  mine,  and  that  it  is  lawful  for  a 
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man  to  feize  his  own  goods  wherever  he  finds  them. 
This  obliges  the  criminal  judge  to  try  the  queflion 
of  property,  as  a  preliminary  point.  It  is  judged, 
that  the  evidence  I  have  given  of  my  property,  is 
not  fufficient.  The  refult  is  a  fentence  to  reftore 
the  horfe,  and  to  pay  a  fine.  I  obey  the  fentence  in 
both  particulars.  But  as  the  queftion  of  property 
was  difculTed  with  a  view  fo]ely  to  the  criminal  pro- 
fecution,  nothing  bars  me  from  bringing  thereafter 
a  claim  of  property  before  a  civil  court ;  and  if  1 
prevail,  the  horfe  mjuft  again  be  put  in  my  poiTef- 
lion.  This  is  not  a  conflid  of  execution,  but  only 
of  opinion,  which  diflurbs  not  the  peace  of  fociety. 
The  horfe  is  declared  mine  :  this  fecures  to  me  the 
property  •,  but  does  not  unhinge  the  criminal  fen- 
tence, nor  relieve  me  from  the  punifhment. 

Another  cafe  of  a  fimilar  nature  really  exifted. 
Before  the  juflices  of  peace,  a  complaint  was  brought 
by  General  St.  Clair,  with  concourfe  of  the  procu- 
rator-fifcal,  againft  John  Ranken  officer  of  excife, 
charging,  "  That  the  faid  John  Ranken  did,  with- 
"  out  any  legal  order,  forcibly  break  open  the 
**  doors  or  '  windows  of  the  houfe  of  Pittcadie, 
*'  belonging  to  the  General ;  and,  after  rummag- 
"  ing,  left  the  houfe  open,  fo  as  any  perfon  might 
*'  have  accefs  to  fteal  or  carry  away  the  furniture  ; 
''  and  concluding  that  he  fliould  be  fined  and  pu- 
"  niQied  for  the  faid  riot  and  trefpafs."  The  de- 
fendant acknowledged,  "  That  upon  a  particular 
*'  information  of  prohibited  goods,  he,  by  virtue 
•'  of  a  writ  of  afliftance  from  the  court  of  exche- 
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<«  quer,  did  force  open  a  window  of  the  houfe,  and 
*'  made  a  fearch  for  prohibited  goods,  but  found 
"  none  -,  that  in  this  matter,  ading  virtute  officii^ 
*'  he  was  liable  to  no  other  court  but  the  exche- 
"  quer."  The  juflices  reje6ted  the  declinator,  im- 
pofed  a  fine  upon  the  defendant,  and  ordered  him 
to  be  imprifoned  till  payment.  In  this  cafe  there  is 
no  difficulty.  The  officers  of  the  revenue  are  not 
exempted  from  the  courts  of  common  law ;  and 
upon  a  complaint  againft  any  one  of  them  for  a  riot 
or  other  malverfation,  the  juflices  mufl  fuflain  them- 
felves  competent,  and  of  courfe  judge  of  the  de- 
fence as  well  as  of  the  libel.  But  I  put  a  flraiter 
cafe,  That  the  officer  had  found  prohibited  goods, 
and  fent  them  to  the  cuflom -houfe.  According  to 
the  foregoing  fentence  of  the  juflices,  they  mufl,  in 
the  cafe  now  fuppofed,  have  proceeded  to  order  re- 
ilitution  of  the  goods,  quia  fpoliatus  ante  omnia  re- 
ftituendus.  But  before  reflitution,  a  procefs  is 
brought  in  exchequer  for  forfeiting  thefe  goods  as 
prohibited.  In  this  procefs  the  feizure  is  found  re- 
gular, and  the  goods  are  adjudged  to  belong  to  the 
King.  This  judgment,  which  transfers  the  proper- 
ty to  the  King,  relieves  of  courfe  the  officer  from 
obeying  the  fentsnce  of  the  juftices  ordering  him  to 
reflore  the  goods  ;  for  if  the  goods  belong  not  to 
the  plaintiff,  he  cannot  demand  reflitution.  But 
then  if  the  officer  be  fined  by  the  juflices,  their  fen- 
tence fo  far  mufl  be  effedual.  The  judgment  of 
the  court  of  exchequer,  cannot  relieve  him  from 
this  fine. 
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By  an  A61  12th  George  I.  cap.  27.  §  17.  intitul- 
ed, "An  A6b  for  the  improvement  of  his  Majefly's 
'  revenues  of  cuftoms  and  excife,  and  inland  du- 
ies/'  it  is  enaded,  "  That  for  the  better  prevent- 
'  ing  of  frauds  in  the  entering  for  exportation  any 
*  goods  whereon  there  is  a  drawback,  bounty  or 
'  premium,  it  fhall  be  lawful  for  any  officer  of  the 
'  cuftoms,  to  open  any  bale  or  package ;  and 
'  if  upon  examination  the  fame  be  found  right  en- 
'  tered,  the  officer  fliall,  at  his  own  charge,  caufe 
'  the  fame  to  be  repacked  ;  which  charge  fhall  be 
'  allowed  to  the  officer,  by  the  commiffioners  of 
'  the  cuftoms,  if  they  think  it  reafonable."  Upon 
his  ftatute,  a  procefs  was  brought  before  the  court 
of  feffion,  againft  the  officers  of  the  cuftoms  at  Port- 
Glafgow,  for  unpacking  many  hogftieads  of  tobacco 
entered  for  exportation,  without  repacking  the  fame. 
The  defendants  beteok  themfelves  to  a  declinator  of 
the  court,  contending.  That  this  being  a  revenue 
affair,  it  fhould  not  be  tried  but  in  the  court  of  ex- 
chequer. The  court  of  feffion  had  no  opportunity 
to  judge  of  this  declinator,  becaufe  the  matter  was 
taken  away  by  a  tranfa6lion.  But  the  following 
reafons  make  it  clear,  that  this  declinator  has  no 
foundation,  imo^  Where  an  adlion  of  debt,  from 
whatever  caufe  arifing,  is  brought  before  the  court 
of  feffion,  there  can  be  no  doubt  of  the  competency 
of  the  court  *,  becaufe  its  jurifdi(51ion,  with  regard 
to  fuch  matters,  extends  over  all  perfons  of  what- 
ever denomination.  The  court  therefore  muft  be 
competent.  And  if  fo,  every  thing  pleaded  in  way 
of  defence  muft  alfo  come  under  the  cognifance  of 
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the  fame-coiirt,  according  to  the  modern  rule,  viz. 
that  it  is  competent  to  judge  of  points  proponed 
as  a  defence,  to  which  the  court  is  not  competent 
in  an  original  procefs.  2doy  With  refpedl  to  th^ 
claim  under  confideration,  it  is  not  competent  be- 
fore the  court  of  exchequer,  but  only  before  thq 
court  of  feffion.  By  the  Ad  6to  Ann.  conftituting 
the  exchecjuer,  the  Barons  are  the  fole  judges  in  all 
demands  by  the  King  upon  his  fubjedls,  con- 
cerning the  revenues  of  cuftoms,  excife,  &c  5  but 
they  have  no  jurifdidion  where  the  claim  is  at  the 
inftance  of  the  fubjed  againft  the  King.  And  for 
that  reafon,  the  claims  againft  the  forfeited  eftates, 
are  by  ftatute  appointed  to  be  determined  by  the 
court  of  feffion, 

Having  fald  what  was  thought  proper  upon 
courts,  as  diftinguiHied  by  the  different  caufes  ap- 
propriated to  each,  arid  as  thereby  different  in  kind ; 
I  proceed  to  confider  courts  of  the  fame  kind,  as 
diflinguifhed  by  territorial  limits.  The  jurifdidion 
of  a  territorial  judge  extending  over  all  perfons,  and 
over  all  things  within  his  territory,  I  fhall  firft  take 
under  view  pcrfbnal  adions,  and  thereafter  thofe  that 
are  real.  \"\^ith  relation  to  the  former,  it  is  a  rule, 
th^t  A5i or  feq^uitur  forum  ret.  The  reafon  is,  that 
the  plaintiff  mud  apply  to  that  judge  who  hath  au- 
thority over  his  party,  and  can  oblige  him  to  do  his 
duty.  This  mull  be  the  judge  of  that  territory, 
within  v/hich  the  party  dwells,  and  has  his  ordinary 
refidence.  The  inhabitants  only  are  fubjeded  to  a 
'  tciTitprial  judge,  and  not  every  perfon  who  may  be 
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found  occafionally  within  the  territory.    Such  a  per- 
fon  is  fubjedled  to  the  judge  of  the  territory  where 
his  refidence  is ;  and  it  concerns  the  pubHck  police, 
that  jurifdidionsbe  kept  as  diilind  as  poflible.  And 
as  it  may  frequently  be  doubtful  where  the  refi- 
dence or  domicil  of  a  party  is,  a  plain  rule  is  efta- 
blilhed  in  praflice.  That  a  man's  domicil  is  con- 
flrued  to  be  his  lateft  refidence  for  forty  days  before 
the  citation.     This  however  is  not  fo  ftridly  under- 
ftood,  as  that  a  man  can  have  but  one  domicil. 
There  is  no  inconfiftency  in  his  having  at  the  fame 
time  different  domicils  ;  and,  of  confequence,  in  his 
being  equally   fubjedbed   to  different  jurifdi6lions, 
fuppofing  thefe  domicils  to  be  fituated  in  different 
territories  *.      It  was   accordingly  judged,    that  a 
gentleman  who  had  his  country-houfe  in  the  fhire  of 
Haddington,  and  at  the  fame  time  lived  frequently 
with  his  mother-in-law  in  Edinburgh,  and  had  a 
feat  in  one  of  the  churches  there,  was  fubjedled  to 
both  jurifdidions  f.     On  the  other  hand,  a  man 
who  has  no  certain  domicil,  muft  be  fubjeded  to 
that  judge    within   whofe    territory   he  is   found. 
This  is  commonly  the  cafe  of  foldiers ;  and  hence 
the  maxim,  "  Miles  ibi  domicilium  habere  videtur, 
"  ubi  meret,   fi  nihil  in  patria  pofTideat +.'*     In  a 
redudion  accordingly  of  a  decree  again  ft  a  foldier, 
pronounced  by  the  baillies  of  a  town  where  the  re- 
giment was  for  the  time,  and  he  perfonally  cited  ; 
it  being  urged  that  he  was  not  forty  days  there,  and 

*  See  1.  6.  §  2.  I.  27.  §  2.  ad  municipalem.  f  Fountain- 
hall,  15th  July  1701,  Spotrwood  contraMonion.  J  1.  23.  §  i^ 
ad  municipalem,  ^ 
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therefore  not  fubjeded  to  the  jurlfdidllon ;  the  Lords 
confidering,  that  foldiers  have  no  fixed  dwelling,  re- 
pelled the  reafons  of  reduftion  *. 

To  this  rule,  that  A5f or  feq^uitur  forum  rei^  there 
are  feveral  exceptions,  depending  on  circumftances 
which  entitle  the  claimant  to  cite  his  party  to  appear 
before  the  judge  of  a  territory  where  the  party  hath 
not  a  refidence.  A  covenant,  a  delid,  nativity, 
have  each  of  them  this  effedt.  A  covenant  beftows 
a  jurifdidion  upon  the  judge  of  the  territory  where 
it  is  made,  provided  only  the  party  be  catched 
within  the  territory,  and  be  cited  there  -j-.  The 
reafon  is,  that  if  no  other  place  for  performance  be 
fpecified,  it  is  implied  in  the  covenant,  that  it  Ihall 
be  performed  in  the  place  where  it  is  made  ;  and  it 
is  natural'to  apply  for  redrefs  to  the  judge  of  that 
territory  where  the  failure  happens,  provided  the 
party  who  fails  be  found  there.  For  the  fame  rea- 
fon, if  a  certain  place  be  named  for  performance, 
this  place  only  is  regarded,  and  not  the  place  of 
the  covenant;  according  to  the  maxim,  '^  Con- 
*'  traxille  unufquifque  in  eo  loco  intelligitur,  in  quo 
"  ut  folveret  feobligavit  J."  The  court  of  fefiion, 
accordingly,  though  they  refufed  to  fuftain  them- 
felves  judges  betwixt  two  foreigners,  with  relation  to 
a  covenant  made  abroad,  thought  themfelves  com- 
petent, where  it  was  agreed  the  debt  fhould  be  paid 
in  this  country  i|. 

*  Fountainhall,  I2tli  November  1709,  Lees  cotitra  Parian, 
f  Seel.  19.  de  jadiciis.  %  1.  21.  de  obligat.   et  adion. 

1}  Haddington,  23d  November  1610,  Vernor  contra  Eh'ies. 
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A  criminal  judge,  in  the  fame  manner,  hath  a 
jurifdiction  over  all  perfons  committing  deli6ls  with- 
in his  territory,  provided  the  delinquent  be  found 
within  the  territory,  and  be  cited  there,  or  be  fent 
there  by  the  authority  of  a  magiftrate  to  whom  he 
is  fubjected  ratione  domicilii  *.     Nor  can  the  delin- 
quent decHne  the  court,  upon  a  pretext  which  in 
ordinary  cafes  would  be  fufficient,  vi%,  that  he  hath 
not  a  domicil  within  the  territory,  nor  hath  refided 
there  forty  days  ■\,     This  matter  is   carried  fo  far, 
as  that  the  forum  dile5li  is  reckoned  preferable  to 
that  of  the  domicil ;  according  to  a  maxim,  That 
crimes  ought  to  be  triid  and  punifhed  where  they 
are  committed  j  and  that  a  judge  hath  no  concern 
with  any  crime  but  what  is  committed  within  his 
own  territory.     Hence  it  is,  that  a  baron  having 
unlawed  his  tenant  for  blood,  the  decree  was  declar- 
ed null,  and  that  the  matter  flood  entire  to  be  tried 
by  the  fheriff;  becaufe  the  fadl  was  not  done  upon 
the  baron's  ground  ;  nor  did  the  party  hurt,  live 
within  his  territory  \  iror  did  he  make  his  complaint 
there  J.     in  hke  manner,  the  Lords  turned  into  a 
libel,  the  decree  of  an  inferior  court,  fining  a  party 
for  a  riot  committed  in  a  different  territory  (|.     In 
thefe  cafes  the  profecution  v/as  at  the  inftance  of  the 
procurator  fifcak     But  where  the  party  injured  is  the 
profecutor,  I  fee  no  reafon  why  he  may  not  have 

*  1.  3.  pr.  de  remili'ari.  -j-  Gosford,  i8ih  Novem.  1675, 
Gordon  fo«/r^^M^cculloch.  :j:  Durie,  28ch  July  1630,  Free- 
land  (r^?«/ra  (her  ifF  of  Perth.  II  Fountainhal],  14th  February 
1708,  Procurator-fifcal  of  Dumblane  f£>«/r^  Wright. 
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his  choice  of  ^ithtr  fcr urn ^  viz,  of  the  delid,  or  of 
the  deHnquent  ||. 

With   relation  to  jurifdidion,    civil,    criminal, 
and  ecclefiaflical,  I  have  had  occafion  to  obferve, 
how  ftridly  each  court  was  confined  originally  with- 
.  in  its  own  province.     The  fame  way  of  thinking 
obtained,    with   relation    to  territorial   jurifdidion. 
To  found  an  adion,  it  was  not  fufEcient  that  the 
defendant  lived  within  the  territory  :  if  the  caufe  of 
adion  did  not  alfo  arife  within  the  territory,  the 
judge  was  not  competent.     In  remedying  diforders 
and   inconveniencies,    men    feldom   are    moderate 
enough  to  confine  themfelves  within  proper  bounds. 
The  jurifdidion  exercifed  by  chieftains  over  their 
own  people  was  found  to  be  fo  inconvenient,  efpe- 
cially  after  different  clans  came  to  be  mingled  toge- 
ther by  blood  and  commerce,  that  in  reforming  the 
abufe,  we  were  naturally  carried  to  the  oppofite  ex- 
treme, by  confining  judges  within  the  ftrideft  limitSj 
v.'ith  refped  to  territory  as  well  as  caufes.     And  in- 
deed,    in    efcablifliing    territorial    jurifdidion,    the 
thought  was  natural,  that  it  is  the  duty  of  every 
judge  to  v;atch  over  the  inhabitants  of  his  territory, 
and  to  regulate  their  condud  and  behaviour  while 
fubjeded  to  his  authority;  but  that  he  hath  no  con. 
cern  with  v/hat  is  done  in  another  territory.     This 
I  fay  is  a  thought  which  figures  extremely  well  in 
theory;  and  might  likewife  anfwer  tolerably  well  in 
pradice,  v/hile  men  were  in  a  good  meafure  flatio-   , 

;|  See  to  this  pupofe,  h  i.  C.  ebi  de  crimin,  agi  oporteat. 
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nary,  and  their  commercial  dealings  confined  to  ths 
neighbourhood.     But  it  became  altogether  imprac- 
ticable, after  men  were  put  in  motion  by  extenfive 
commerce.     The  impediment  to  the  diftribution  of 
juftice,  occafioned  by  this  narrow  and  confined  prin^ 
ciple  of  the  common  law,  was  in  England  foon  per- 
ceived, and  an  early  remedy  provided.     The  court 
of  theconftable  and  marifhal  was  eftablifhed  for  try- 
ing all  adtions  founded  upon  contrads,  delids,  or 
other  fa6ts,  that  had  their  exiftence  in  foreign  parts; 
and  as  the  common  law  of  England  did  not  reach 
fuch  cafes,  thefe  adions   were  tried  jure  gentium. 
This  court  was  much  frequented  while  the  Englifh 
continued  to  have  a  footing  in  France.     After  they 
were  forced  to  abandon  their  conquefts  there,  the 
court,  by  want  of  bufinefs,  dwindled  away  to  no- 
thing.    To  fupport  a  court  with  fo  little  profped: 
of  bufmefs,  was  thought  unneceffary  ;  and  a  con- 
trivance was  found  out,  to  bring  before  the  courts 
of  Weflminfter,  the  few  caufes  of  this  nature  that 
occurred.     A  fiction  is  an  admirable  refource  for 
lawyers,  in  all  matters  of  difHculty.     The  caufc  of 
adion   is  fet  forth  in   the  declaration,    as   having 
happened  in  fome  particular  place  within  England. 
It  is  not  incumbent  upon  the  purfuer  to  prove  this 
fa6t,  nor  is  it  lawful  for  the  defendant  to  traverfe 
it  *.     But  inferior  courts  enjoy  not  the  privilege  Or 
this  fidion  j  and  therefore  in  England,  to  this  day 
an  inferior  court  is  not  competent  in  any  procefs^ 
where  the  caufe  of  adion  doth  not  arife  within  the 

*  See  Arth.  Duck  de  authoritatc  juris  civilis,  L.  2.  cap.  8, 
pars  3.  i  15,  16,  17,  and  18. 
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territory  of  that  court  *.  It  is  not  enough  that  the 
party  againft  whom  the  claim  lies  is  fubjedled  perfo- 
nally  to  the  jurifdidion.  And  if  he  retire  into  fo- 
reign parts,  there  is  no  power  by  the  common  law 
to  cite  him  to  appear  before  any  court  in  England. 
There  is  not  in  the  pradlice  of  England  any  form 
of  a  citation,  refembling  ours  at  the  market-crofs  of 
Edinburgh,  pier  and  fhore  of  Leith  f. 

We  probably  had  once  the  fame  ftridl  way  of  H 
thinking  with  refpedl  to  territorial  judges :  but  in 
later  times  we  have  relaxed  greatly  and  ufefully 
from  fuch  confined  notions.  As  to  an  adion  of 
debt,  for  example,  what  can  it  fignify,  in  point  of 
jurifdi6lion,  where  the  caufe  of  adion  arofe  ?  This 
circum (lance  therefore  is  quite  difregarded.  If  the 
party  againft  whom  the  claim  lies,  be  fubje6led  per- 
fonally  to  the  court,  we  reckon  the  jurifdidlion  well 
founded.  Crimes  indeed  admit  of  a  different  con- 
fideration.  A  judge  or  magiftrate  muft  preferve  the 
peace  within  his  own  territory  ;  but  reckons  himfeff 
not  concerned  with  crimes  committed  any  where 
elfe.  Upon  this  account,  there  cannot  regularly  be 
a  profecution  for  a  crime  at  the  inftance  of  the  pub* 
lick,  but  before  that  judge  within  whofe  territory 

*  Abridgement  of  the  Law,  Vol.  i.  p.  562,  563,  &  564. 

•|-  This  defeft  in  the  common  law  may  occafion  fo  grofs  in- 
juftice,  that  the  court  of  chancery,  I  can  have  no  doubt,  will 
find  a  remedy.  The  perfon  abroad  cannot  be  legally  cited, 
but  notice  may  be  given  him  by  authority  of  the  court ;  and  if 
he  appear  not  in  his  own  defence,  a  decree  will,  I  prefume, 
be  given,  for  making  the  claim  cffedual  out  of  his  funds  per- 
'  fonal  and  real. 
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the  crime  was  committed.  But,  as  above  fuggeft- 
ed,  where  the  profecution  is  at  the  inftance  of  the 
party  injured,  he  may,  if  he  chufe,  bring  the  pro- 
fecution before  that  judge  to  whom  the  delinquent 
is  fubjedled  ratione  domiciliu  Such  profecution  be- 
ing chiefly  intended  to  gratify  the  refentment  of  the 
party  injured,  it  naturally  belongs  to  him  to  chufe 
the  forum. 

I  proceed  to  the  third  exception,  'viz,  that  of  na- 
tivity ;  and  in  what  cafes  this  makes  a  fcrum^  de- 
ferves  peculiar  attention  5  becaufe  writers  feem  not 
to  have   any  accurate  notions  about  it.     Jurifdic- 
tion  was  of  old,  for  the  mofl  part,  perfonal,  found- 
ed upon  the  clan-connedion  ;  every  perfon  belong- 
ing to  a  clan,  being  lubjedled  to  the  jurifdidlion  of 
the  chieftain,  and  to  none  elfe.     While  fuch  was  the 
law,  nativity  or  the  locus  originis^  w^as  the  only  cir- 
cumflance  that  founded  a  iurifdidion.     Commerce 
gave  a  new  turn  to  this  matter,  by  the  connexions 
it  formed  among  different  nations,   and  by  the  con- 
fluence it  produced  in  places  of  trade  from  all  diffe- 
rent countries.     The  clan-jurifdidtion  becoming  by 
thefe  means  inexplicable,  gave  place  to  territorial 
jurifdi6lion  ;  after  which  the  locus  originis  became  a 
mighty  flight  affair.     The  law  of  nations  indulges 
individuals  to  change  their  country,  and  to  fix  their 
refidence  where  they  can  find  better  bread  than  at 
home.     Such  migrations  are  frequent  in  all  trading 
countries  :  and  it  would  be  unreafonable  to  fubjedl 
a  man  to  the  laws  of  his  native  country,  after  he 
has  deferted  it,  and  is  perhaps  naturalized  in  the 

country 
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country  where  he  is  fettled  for  life.     It  is  indeed  not 

an  abfurd  rule,  that,  even  in  this  cafe,  the  duty  he 

owes  to  his  native  country,  ought  to  reftrain  him 

from  carrying  arms  againft  it ;  and  I  obferve,  that 

this  has  been  reckoned  the  law  of  nations.     But 

fuppofing  him  fo  far  bound,  it  is  a  much  wider  ftep 

to  fubjed  him  to  the  courts  of  his  native  country, 

where  he  has  no  refidence,  where  he  has  no  efFeds, 

and  to  which  he  has  no  intention  ever  to  return. 

I  might  add,  were  it  neceflary,  that  the  effedl  of 

nativity  even  with  regard  to  treafon,  is  at  prefent 

fcarce  thought  rational,  without  other  circumilances 

to  fupport  it  'y  and  that  it  is  a  punifhment  too  fe* 

vere,  to  put  to  death  as  guilty  of  high  treafon  the 

fubjedls  of  a  foreign  prince  taken  in  war,  merely  be- 

caufe  they  were  born  in  the  country  where  they 

are  prifoners.     Vdet  *  cites  many  authorities   to 

prove,  that  birth  fingly  doth  not  produce  a.  forum 

competensy  excepto  folo  majefiatis  crimine.     And  there* 

fore,    upon  the  whole,    the    following  conclufion 

feems  to  be  well  founded,  That  nativity,  with  re- 

lpe6t  to  the  prefent  fubjed,  ftancls  upon  the  precifc 

fame  footing  with  contrads  and  delids  •,  and  that 

like  the  locus  contra5lus^  and  locus  deli^ii^  the  locus 

originis  will  found  a  jurifdidlion,  provided  only  the 

party  be  found  within  the  territory.     None  of  them 

have  any  other  effedt,  than  to  exclude  the  privilege 

of  a  domicil,  and  to  fubjed  the  party  to  a  jurifdic- 

tion  where  he  hath  not  a  refidence  f . 

I  am 

*  De  judiciis,  §  91. 

•f-  To  carry  this  matter  a  flep  farther,  t  put  the  cafe,  That  a 
Scoifmaa  having  a  land^eftate  in  Scotland,  goes  abroad,  is  na- 
turalized 
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i  km  aware,  that  in  pracSlice  adions  are  common- 
ly fuftained  againft  natives  of  this  country,  even 
when  they  are  abroad  animo  remanendi ;  and  in  this 
cafe  that  an  edidlal  citation  at  the  market-crofs  of 
Edinburgh^  pier  and  fhore  of  Leith,  is  held  fuffi- 
cient.  It  is  not  however  pofitively  affcrted,  that 
fuch  perfons,  like  inhabitants,  are  fubjefted  to  the 
courts  of  this  country.  The  pretext  commonly  is, 
that  the  decree  is  intended  for  no  other  purpofe, 
than  to  attach  the  debtor's  effeds  in  Scotland,  and 
his  perfon  when  he  fhall  happen  to  be  found  in  his 
native  country.  Several  of  thefe  cafes,  which  can- 
not be  juftified  by  principles,  are  colleded  in  the 
didionary  **  So  much  appears  from  them,  that 
the  court  of  feffion  did  not  pretend  to  affume  a  ju- 
rifdidion  over  the  fubjeds  of  a  foreign  prince,  upon 
account  fingly  of  their  being  natives  of  Scotland  - 
and  that,  in  order  to  found  fuch  jurifdidion,  it  was 
neceflary  to  have  fome  reference  to  effeds  fituated 

turalized  in  a  foreign  country,  acquires  a  fotane,  and  fetdes 
there  with  his  family,  anhno  remanendi.  Will  not  he  and  his 
defcendants,  while  they  retain  their  family-ellate  in  Scotland, 
be  confidered  as  Scotfmen  ?  I  incline  to  the  affirms:tive,  and 
that  they  will  be  fubjedled  to  the  courts  here,  precifely  like  na- 
tives. And  if  this  dodrine  hold  where  a  Scotfman  fettles  in 
Holland,  France,  or  Germany,  it  muH  ^^yj^rz/j/v  hold  where  he 
fettles  in  England,  which  with  Scotland  makes  one  kingdom. 
Bat  an  Englilhman,  by  purchafing  a  land-eilate  here,  becomes 
not  eo  ipfo  a  Scotfman,  to  be  fubjeded  perfonally  to  the  courts 
of  this  country.  In  particular,  he  is  not  liable  to  anfwer  a  ci* 
tation  at  the  market  crofs  of  Edinburgh,  p:er  and  ihore  of  Leith. 
Such  weight  is  flill  laid  upon  the  locus  originis^ 

*  Vcl.  I,  Page  327. 
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here,  either  really  or  by  fuppofition.  But  there  is 
no  accuracy  in  this  way  of  thinking.  If  nativity, 
fingly  confidered,  make  a  forum,  the  jurifdidion  re- 
quires no  fupport  from  collateral  circumflances.  If 
on  the  other  hand,  nativity  fingly  make  not  a  forum, 
no  other  circumftance  can  be  held  fufEcient,  unlefs 
actual  prefence.  Without  this  circumdance  the 
judge  cannot  give  authority  even  to  the  firil  acl  of 
jurifdidtion,  viz,  a  citation.  And  therefore,  all  that 
can  in  this  cafe  be  done,  is  to  proceed  as  againft 
foreigners  whofe  efFeds  are  found  within  Scot- 
land. 

The  foregoing  exceptions  to  the  rule  of  law  quod 
a^Ior  fequiiur  forum  ret,  are  conftraints  upon  the  de- 
fendant, by  obliging  him  to  anfwer  in  another  ju- 
rifdidion  than  where  he  has  fixed  his  refidence. 
Prorogation  of  jurifdi6lion  is  an  exception  of  a  dif- 
ferent nature,  for  it  puts  the  party  under  no  con- 
ilraint.  Where  a  man  is  called  before  an  incompe- 
tent court,  he  may  offer  a  declinator  -,  and  it  is  only 
in  cafe  he  forbear  to  make  this  objection,  that  the  de- 
cree is  held  good  againft  him,  upon  his  adlual  or  fup- 
pofed  acquiefcence  in  the  jurifdidion.  How  far  and 
in  what  cafes  fuch  prorogation  can  have  effed,  is 
not  clearly  laid  down  by  our  writers.  Lawyers  are 
apt  to  be  mifled,  by  following  implicitely  what  is 
faid  in  the  Roman  law  upon  this  fubjedt.  For  thefe 
reafons,  I  Ihall  handle  the  fubjed:  at  large,  and  endea- 
vour to  fix,  the  beft  way  I  can,  how  far  decrees  are 
by  our  law  effedual,  upon  the  footing  merely  of 
prorogation.     This  fubjed  is  treated  by  the  Roman 

lawyers 
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lawyers  with  great  accuracy  *.  The  words  are  : 
*'  Si  fe  fubjiciant  alicui  jurifdiflioni  et  confentiant ; 
"  inter  confentientes,  ciijufvis  judicis  qui  tribunali 
"  prseeft,  vcl  aliam  jurifdidlionem  habet,  eftjurif- 
"  diclio."  Thus,  though  confent,  by  the  Roman 
law,  cannot  make  a  man  a  judge,  who  is  not  other- 
wife  a  judge,  it  has  however  the  eftefl  ro  beflow 
upon  a  judge  a  new  jurifdiclion,  and  to  enable  him 
to  determine  in  a  cafe,  to  which,  abilradling  from 
confent,  he  is  altogether  incompetent.  Upon  this 
principle,  a  civil  judge  may  determine  in  a  criminal 
matter,  a  criminal  judge  in  a  matter  that  is  civil, 
and  a  judge,  whofe  jurifdi(5lion  is  limited  with  re- 
fpe6t  to  fums,  may  give  judgment  without  limita- 
tion-f.  And  hence  the  dodlrine  laid  down  by  com- 
mentators, may  be  eafily  underftood.  They  men- 
tion four  different  ways,  by  which  a  jurifdi6lion  m.ay 
be  Umited.  It  may  be  limited  as  to  time,  as  to 
place,  as  to  perfons,  and  as  to  caufes.  With  re* 
fpect  to  the  two  firft,  it  is  evident  from  the  law 
above  cited,  that  jurifdit51  ion  cannot  be  prorogated. 
A  judge^  after  his  commifTion  is  at  an  end,  has  no 
manner  of  jurifdiction  ;  and  as  little  jurifdiction  has 
he,  beyond  the  bounds  of  his  territory.  But  as  to 
perfons  and  caufes  the  matter  is  otherwife.  For 
though  confent  cannot  advance  a  private  man  to  be 
a  judge;  yet,  fuppofing  him  once  a  judge^  confent 
will,  in  the  P.oman  law,  enable  him  to  pronounce 
fentence  againfl  a  perfon  not  otherwife  fubjedled  to 

*  L.   I.  de  j'ldiciis.     f  See  as  to  this  lad  po'nt,  I.  74   §   i. 
de  judiciis. 
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his  jnrirdi6i:ion,  and  in  a  caufe  where  he  has  no  ori- 
ginal jurifdidion. 

Our  law,  with  relation  to  perfons,  is  the  fame. 
For  though  it  be  a  rule  in  both  lawsf,  that  the  au- 
thority of  a  judge  is  confined  within  his  territory, 
and  that  no  perfon  living  in  another  territory  is 
bound  to  obey  his  fummons,  yet  by  our  law,  as 
well  as  that  of  the  Romans,  if  a  man  cited  irregu- 
larly chufe  to  appear,  or  if  he  appear  without  cita- 
tion, and  fubmit  to  the  judge,  by  pleading  defences 
as  if  he  were  regularly  cited,  the  jurifdidion  is  there- 
by prorogated,  and  the  decree  hath  its  full  efi^edt. 
But  with  refpedl  to  caufes,  our  law  differs  widely. 
A  civil  caufe,  brought  before  the  judiciary  or  exche- 
quer, v;ill  not  produce  an  effectual  decree,  even 
with  the  exprefs  confent  of  the  defendant.  In  like 
manner,  if  a  procefs  for  contravention  of  laburrows, 
which  is  peculiar  to  the  court  of  fefnon,  he  brought 
before  an  inferior  court,  the  acquiefcence  of  the  de- 
fendant, fubmitting  to  the  jurifdidion,  and  plead- 
ing defences,  will  not  prorogate  the  jurifdidion. 
The  decree  is  null  by  way  of  exception  *.  And  the 
like  judgment  v/as  given  with  refped:  to  an  extraor- 
dinary procefs  of  removing,  founded  on  the  lefTee's 
failure  to  pay  his  rent  f.  With  refpe6l  to  caufes  of 
this  nature,  where  the  judge  is  incompetent,  it  is  a 
rule  with  us.  That  confent  alone  cannot  found  a 
jurifdidion,  nor  irn power  the  judge  to  give  fea- 
tence.     Caufes  againfh  members  of  the  college  of 

*  Haddington,  6th  July   1611,    Kennedy   coij^ra  Kernedy, 
f  Fa.concr,  zzd  D;rcember  168  j,  Bi;;acon  co/t;ra  his  tenants. 
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jiiftlce,  when  fued  before  an  inferior  court,  are  not 
an  exception  from  this  rule,  It  is  the  privilege  of 
this  body,  to  have  every  civil  adllon  againft  them 
tried  in  the  court  of  fefTion  ;  and  the  defendant  may 
advocate  upon  his  privilege,  if  he  chufe  not  to  fub- 
mit  to  the  inferior  judge.  Acquiefcence,  however, 
in  the  inferior  judge  is  not  a  prorogation  of  jurif- 
didlion,  but  merely  waving  a  privilege  ;  for  a  court, 
which  hath  a  radical  jurifdidion,  (lands  in  no  need 
of  a  prorogation  to  eftablilh  its  authority.  An  ac- 
tion of  debt,  for  example,  is  competent  before  the 
fheriff  againft  every  inhabitant  v/ithin  his  territory, 
not  excepting  members  of  the  college  of  juflice. 
The  only  difference  is,  that  thefe  enjoy  the  pecu- 
liar privilege  of  removing  the  caufe,  if  they  think 
proper,  to  the  court  of  felTion.  But  if  they  chufe 
not  to  ufe  their  privilege,  theiheriff  goes  on  againft 
them  as  againft  others,  by  virtue  of  his  original  ju- 
rifdidlion.  The  faine  is  precifely  the  cafe  of  the 
judge  admiral,  with  relation  to  mercantile  caufes. 
Thefe  are  not  contained  in  his  charter  -,  but  in  thefe 
however  he  hath  obtained  a  jurifdidllon  by  pre- 
fcription  ;  not  fb  perfedlly  indeed,  as  to  oblige  any 
one  to  fubmit  to  this  affumed  jurifdiiflion.  if  they 
fubmit,  the  decree  will  be  eiTedual ;  and  even  a  de- 
cree in  abfence  will  be  effeclual.  But  a  defendant, 
who  chufes  not  to  fubmir  to  fuch  Jurifdlclion,  may 
bring  the  caufe  before  the  court  of  fefTion  by  advo- 
cation, fmgly  upon  privilege,  without  being  obliged 
fo  adign  any  other  reafon. 

R  3  Uavinq 
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Having  difcufled  perfonal  adlions,  which,  with 
relation  to  territorial  jurifdidtion,  are  firft  in  order, 
I  proceed  to  real  alliens.     A  real   action  is,  where 
the  conclufion  of  the  declaration  or  libel  refpefts 
things  only,  and  not  perfons ;  as,  for  example,  a 
declarator  of  property  or  fervitude,  a  declarator  of 
marches,     and  fuch   like.     And  the   queftion   is, 
What  is  the  proper  court  for  trying  fuch  caufes, 
when  the  fubjedt  or  thing  is  locally  within  one  ter- 
ritory, and  the  pofTeifor  within  another  ?  This  is 
not  an  intricate  queftion.     The  anfwer  obviouflyis. 
That  where  the  conclufion  regards  the  fubjeft,  that 
]udge  rnuft  be  chofen  who  hath   authority  over  it, 
viz.   the  judge  of  that  territory  where  it  is  fituated  ; 
for  territorial  jurifdidlion,  undoubtedly,  is  connedt- 
cd  with  things  as  well  as  with  perfons.     But  then  a 
difnculty  occurs  in  this  cafe.     The  polTeffor  ought, 
in  common  jullice,  to  be  called,  in  order  to  defend 
his  intereft  ;  and  yet  he  cannot  be  fummoned  by  a 
judge  within  whofe  territory  he  refides   not.     My 
notion  in  this  matter  may,  I  am  afraid,   appear  fin- 
gular.    I  acknowledge,  that  thofe  perfons  only,  who 
have  a  domicil  within  the  territory,  are  fubjedled 
to  the  authority  of  the  court  j  and  that  it  is  in  vain 
for  a  judge  to  command  any  thing  to  be  done  or 
forborn,  by  a  perfon  who  is  not  under  his  authority. 
Such  perfon  cannot  even  be  cited  to  appear  in  court ; 
becaufe  no  perfon  is  bound  to  obey  the  commands 
of  a  judge,  who  hath  no  authority  over  him.     The 
matter,  however,  is  not  without  a  remedy.     Inftead 
of  a  citation,  v/hich  implies  jurifdidion,  why  may 
\\Qi  an  intimation  or  notification  fufHce.  in  a  cafe  where 
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there  is  no  penonal  conclufion  againfl:  the  party  *. 
Such  notification  may  be  given  by  any  one,  and  in 
particular  by  a  judge.  Such  notification  withal,  in 
point  of  material  juftice,  is  equivalent  to  a  regular 
citation  ;  becaufe  it  hath  all  the  advantages  of  a  ci- 
tation, by  affording  tht  party  full  opportunity  to 
defend  his  own  intereft.  If  this  form  of  procefs 
be  unexceptionable  in  point  of  rationality,  it  is  in  a 
good  meafurc  neceffary  in  point  of  expediency.  For 
how  othervv'ife  iliall  any  real  claim  be  made  effeduaL 
where  the  antagoniil  and  the  fubjefl  in  debate  are 
not  both  within  the  fame  territory  ?  If  I  fliall  fol^ 
low  the  domicil  of  my  party,  a  decree  agalnft  him 
may  be  a  foundation  for  damages,  but  will  not  put 
me  in  polTeilion  of  the  fubjefl-  This  branch  of  my 
claim  cannot  by  any  other  judge  be  made  effeclual 
to  me,  than  by  the  judge  of  the  territory  where  the 
fubje6l  locally  exiils.  From  this  hint,  it  is  evident, 
that  if  a  notification  be  not  fufHcient,  the  fupreme 
court  mud  be  applied  to  in  every  cafe  of  this  na- 
ture, which  would  be  a  great  dded:  in  publick  po- 
lice. Nor,  if  a  citation  were  neceffary,  would  even 
this  in  all  cafes  be  an  effecftual  remedy ;  for  v/hac 
if  my  party  be  abroad  anmo  remanendi^  or  perhaps 
a  foreigner  ?  In  this  cafe,  there  is  no  refource  but 
the  notification  j  and  in  this  cafe,  luckily  for  my 
argument,  the  notification  is  held  fufHcient.  Tlie 
procefs  I  have  in  my  eye,  is  that  which  commonly 
paffes  under  the  nam.e  of  arreflment  jurifdiolioms 
fundand^  gratia.     The  judge  within  whofe  territory 

^  *  See  a  form  of  procef3  annexed  to  the  Reg.  MajeR.  Ch.  4. 
f  4,  &  5. 
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the  goods  of  a  foreign  debtor  are,  having  a  jurif- 
diction  over  thefe  goods,  though  not  over  the  pro- 
prietor, can  adjudge  them  to  a  creditor  for  his  pay- 
ment.    In  this  procefs    of   adjudication  of  forth- 
coming, the  perfon  in  whofe  hands   the  goods  are 
found,  is  trufted  vs^ith  the  notification  ;  though,  in 
my  apprehenficn,  the  prccefs  would  be  more  regu- 
lar, and  more  folemn,  were  the  notification  direfted 
by   authority  of  the   court.     This    procefs,    whea 
it  refpecls  moveables,  is  generally  preceded  by  an 
arreftment  of  the  goods,  in  order  to  prevent  their 
being  withdrawn  and  carried  out  of  the  territory  •, 
and  as  by  this  means  the  jurifdidion  is  fecured,  the 
arreftment  in  that  view  is  termed  an  arreftmenty«- 
rifdi5Iioms  fimdand^    gratia  \    improperly    indeed. 
The  arrefcment,  fo  far  from  founding  the  jurifdic- 
tion,  fuppofes  the  jurifdiclion  antecedently  founded  ; 
for  by  what  authority  could  the  arreftment  be  ufed, 
if  the  o-oods  were  not  already  fubjected  to  the  ju- 
ri fd icStio n  ?   And  fo  little  effential  is  an  arreftment 
to  this  procefs,  that  if  the  creditor  rely  upon  the 
perfon  in  whofe  hands  the  goods  are,  he  may  carry 
.on  the  procefs  to  its   final  iiTue,  without  ufing  an 
arreftment. 

In  following  out  any  real  a6lion,  where  the  dif- 
pute  is  with  one  of  our  own  country,  who  refides 
not  within  the  jurifdidion,  I  fee  no  good  caufe  v/hy 
the  form  now  mentioned  may  not  be  ufed  as  well  as 
in  the  cafe  of  foreign.TS.  And  I  miuft  obferve,  that 
we  approach  extremely  near  to  this  form,  by  ob- 
taining the  interpofition  of  the  court  of  feflkin,  or 
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rather  of  the  King,  for  citing  the  party  to  appear 
within  the  jurifdiclion  where  the  fubjed:  lyes.  The 
warrant  for  citation,  in  this  cafe,  is  termed  a  letter 
.of  fupplement,  which  is  never  given  in  a  perfonal 
aftion  ;  Tor  there  the  rule  obtains,  ^od  aEior  fequw 
tur  forum  rei.  And  it  appears  to  ine,  that  this  form 
of  a  letter  of  fupplement  has  crept  in,  not  froni 
necefTity,  becaiife  I  hold  a  private  notification  to  be 
fuiiicient,  but  from  the  prepoflefTion  of  cuftom  ;  a 
regular  citation,  as  the  firft  ftep  of  procefs,  being 
fo  general,  as  to  be  thought  neceffary  in  all  cafes. 
Cuftom  is  fb  naturally  produ6tive  of  a  bias,  and 
takes  fo  firm  hold  of  the  mind,  that  it  requires  the 
utmoft  fortitude  of  reafon  to  overcome  it.  Were  I 
not  afraid  of  refining  too  much,  I  would  venture  to 
fay  further,  that  every  inhabitant  in  Scotland,  being 
in  civil  caufes  fubjeded  to  the  jurifdidlion  of  the 
court  of  feffion,  is  bound  to  appear  there  when  re- 
gularly called.  But  I  deny  their  fubje6lion  to  be 
fuch,  as  to  put  it  in  the  power  of  this  court,  to 
oblige  them  to  appear  in  any  court  to  which  they 
are  not  fubjedled.  If  my  creditor  fhall  bring  a  pror 
cefs  againft  me  for  payment  before  a  fheriff,  within 
whofe  territory  I  have  no  rcfidence,  the  court  of 
feffion  cannot  give  warrant  for  a  letter  of  fupple- 
ment to  oblige  me  to  defend  myfelf  there  -,  and 
were  my  prefence  equally  neceffary  in  a  real  a6lion, 
a  letter  of  fupplement  could  not  be  iffued  in  a  real 
action  more  than  in  one  that  is  perfonal.  But  my 
prefence  is  not  neceffary,  where  there  is  no  perfonal 
conclufion  againfl  me.  Common  juftice  indeed  re- 
quires a  notification  j  and  the  defign  of  a  letter  of 
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fupplement  is  not  to  be  a  warrant  for  citation,  but 
only  for  notification. 

To  view  this  matter  in  its  different  circnmftances, 
"we  fhall  invert  the  cafe,  by  fuppofing  the  debtor  to 
be  within  the  jurifdidlion,  and  not  his  effects.  Up- 
on a  minute  of  fale  of  land,  the  vender  is  fued 
within  the  fheriffdom  where  he  refides,  to  grant  a 
difpofition.  Damages  may  be  awarded  for  not  ful- 
filHng  the  covenant,  but  the  land  cannot  be  ad- 
judged to  the  purfuer,  becaufe  it  is  not  under  the 
fheriff's  jurifdiclion.  The  fheriff  hath,  by  prefcrip- 
tion,  obtained  a  privilege  of  pronouncing  a  decree 
of  adjudication  contra  hereditatem  jacentem :  but  if 
the  real  eftate  be  not  locally  within  his  territory,  he 
cannot  pronounce  fuch  a  decree.  Hence  in  this 
matter  a  remarkable  difference  appears,  betwixt  a 
judicial  transference  of  property  or  any  real  decerni- 
ture,  and  a  perfonal  decerniture  refpedling  a  parti- 
cular fubjed.  The  former  is  ultra  vires  where  the 
fubje6l  is  not  locally  within  the  territory  :  not  fo  the 
latter ;  for  it  is  enough  that  the  defendant  have 
his  refidence  within  the  territory.  A  judge  may 
interpofe  his  authority,  and  command  the  defend- 
ant to  fulfil  his  bargain,  by  conveying  land  or  move- 
ables to  the  purfuer.  To  found  the  judge's  autho- 
rity in  this  cafe,  it  is  not  neceffary  that  the  fubjed 
be  locally  within  the  territory.  But  what  if  after 
all  the  defendant  be  refradory  ?  The  judge  may 
punilh  him  with  imprifonment,  or  condemn  him  in 
damages.  There  the  judge  muil  (lop  fhort  •,  for 
he  h^  no  authority  over  the  fubjed.     Upon  this 
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footing,  a  burgefs  of  Edinburgh  fuing  a  brother 
burgefs   in   the   town- court,  to  remove  from   cer- 
tain  lands  extra  territorium^    the  Lords    thought 
the  procefs  regular  *.     And  upon  the  fame  footing, 
a  Scotfman  being  convened  before  the  court  of  fef- 
fion,  for  forging  a  title  to  a  land-eftate  in  Ireland, 
the  court  tried  the   forgery,  becaufe  the  defendant 
was  fubjedled  to  their  jurifdidion  \  and  the  forgery 
being  proved,  the  forged  deed  was  ordained  to  be 
cancelled  f.     A  debtor,  within  threefcore  days  of 
his  notour  bankruptcy,  goes  to  England  with  a  fa- 
vourite creditor,  and  there  alTigns  to  him,  for  his 
fecurity  and  payment,  a  number  of  Englifh  debts. 
In  a  redu6lion  upon  the  Ad:  1696,  againfl  the  af- 
fignee,  he  pleads,  that  the  court  of  feflion  hath  no 
jurifdidlion  over  EngUfh  debtors,  and  that  this  court 
cannot  reduce  an  afTignment  which  conveys  fubjedls 
not  under  its  jurifdiclion.     According  to  the  prin- 
ciples above  laid  down,  the  following  anfwer   ap- 
pears to  be  good.  That  it  was  wrong  in  the  affignee 
to  concur  with  the  bankrupt,   in  a  ftratagem  to  de- 
fraud the  other  creditors,  who,  in  the  cafe  of  bank- 
ruptcy,   are  each  entitled   to  a  proportion  of  the 
debtor's  effeds  ;  that  the  affignee  is  fubjeded  to  the 
court  of  fefTion,  and  to  their  orders,  and  that  it  is 
the  duty  of  the  court,  to  ordain  the  affignee  to  make 
over  to  the  creditors  the  debts  in  queftion,  in  order 
to  an  equal  diflribution  \  or  rather  to  fubjed:  him 
to  the  creditors  for  a  fum  equivalent  to  thefe  debts, 

*  Colvi!,  7th  March  1759,  Johnfton  contra  johnHon. 
I  Falconer,   i^-'h  Feb.  1683,  Murray  f«'»//<2  Murray. 
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deducing  what  of  thefe  debts  he  diall  convey  to 
the  creditors  within  a  limited  time.  | 

In  the  beginning  of  this  difcoiirfe,  I  have  given 
a  fketch  of  the  different  powers  of  our  fupreme 
courts,  v/ith  refped  to  caufes.  Upon  the  prefent 
head  it  is  proper  to  be  obferved,  that  thefe  courts 
are  alfo,  in  fome  rneafure,  diftinguifhed  with  refped 
to  territory.  The  territorial  jurifdidbions  of  the  juf- 
ticiary  and  exchequer  are  not  confined  to  land,  but 
reach  over  all  friths,  and  alfo  over  the  fea  adjoining 
to  the  land.  Thefe  jurifdidlions  reach  over  Scot- 
land ;  and  the  portions  of  water  now  mendoned  are 
conceived  to  make  part  of  Scotland.  The  jurif- 
didion  of  the  court  of  feffion  is  not  lefs  excenfive, 
confidered  as  territorial ;  and  it  enjoys  befides  a  ju- 
rifdiclion  over  all  the  natives  of  Scotland  wherever 
exifting,  provided  they  have  not  deferred  their  na- 
tive country,  but  are  abroad  occafionally  only  *. 
The  admiral  court  again  hath  a  jurifdidlion  with 
regard  to  all  maritime  and  fea- faring  matters,  civil 
and  criminal,  happening  in  whatever  part  of  the 
world,  provided  the  perfon  againft  whom  the  com- 
plaint, civil  or  criminal,  is  laid,  be  found  in  this 
country. 

Advancing  to  our  courts  confidered  as  fuperior 
and  inferior,  I  begin  with  obferving,  that  the  com- 
mon method  of  fee  king  redrefs  of  jnjufdce  done  by 
an  inferior  court,  is  by  appealing  to  one  that  is  fu- 
perior.    That  this   particularly  was  the  method  in 

*  See  abiidgment  of  ftatute-law,  Note  7th. 
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Scotland,  is  clear  from  our  moft  ancient  law-books. 
It  is  laid  down,  "  That  a  party  may  appeal  from 
"  one  court  to  another,  as  oft  as  judgment  is  given 
"  againft  him,  finding  borghs  lawful  for  every 
"  doom  gainfaid ;  from  court  to  court ;  till  it  be 
*'  decided  for  or  againft  him  in  parliament ;  from 
*'  which  no  appeal  can  be  made  -,  becaufe  it  is  the 
*'  higheft  court,  and  ordained  for  redrefTing  wrongs 
"  done  by  all  inferior  courts  *."  An  appeal  lay 
from  the  fentence  of  a  baron  or  freeholder  to  the 
fherifFj  and  from  the  fentence  of  magiftrates  within 
burgh  to  the  chamberlain  ;  from  the  fheriff  and 
chamberlain  to  the  King's  jufticiar ;  and  from  him, 
not  to  the  parliament,  as  originally,  but  to  thirty  or 
forty  perfons  named  by  his  majefty,  with  parlia- 
mentary powers  to  difcufs  the  appeal  -f. 

This  method  for  obtaining  redrefs  of  error  in 
judgment,  hath  in  Scotland  gone  into  difufe,  ex- 
cepting an  appeal  to  the  Britifh  houfe  of  Lords 
from  the  fovereign  courts  ;  and  to  the  his/her  eccle- 
fiaftical  courts  from  thofe  that  are  inferior.  What 
was  the  caufe  of  this  innovation  r  We  have  the  au- 
thority of  Stair  J,  that  afcer  the  inftitution  of  the 
college  of  juft ice,  appeals  gave  place  to  advocati- 
ons, fufpenfions,  and  reductions.  But  by  v/hat 
means,  and  after  what  manner  ?  Appeals  are  not 
difcharged  by  any  ftatute  ;  and  being  interpofed  at 
the  will  of  thofe  v/ho  conceive  themfeives  wronged, 
are  too  obfequious  to  the  pafTions  and   prejudices  of 

*  Mod.  Ten.  Cur.  cap.  i6.  +  Ad  95    P.  15C3. 

%  L.  4.  cap,  1.  §  31, 
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mankind,  to  be  tamely  furrendered.  We  are  hcr$ 
left  in  the  dark  by  our  writers^  I  (ball  endeavour 
however  to  trace  this  matter  the  bed  way  I  can  ; 
fupplying  the  want  of  pofitive  fadls  by  rational  con- 
je6ture. 

In  order  to  talk  with  the  greater  perfpiculty,  I 
find  it  necejQTary  to  premife  a  hiftorical  account  of 
the  fupreme  courts,  that  in  this  country  have  fuc- 
cefTively  been  eflablifhed  for  civil  caufes.  Through 
moft  of  the  European  nations,  at  a  certain  period 
of  their  hiftory,  the  King  and  council  compofed 
the  only  fupreme  civil  court,  in  which  all  caufes 
v/ere  tried  that  came  not  under  the  jurifdidtion  of 
inferior  courts.  But  it  mud  be  remarked,  that,  in 
Scotland  at  lead,  this  was  not  a  court  of  appeal ; 
for,  as  above  obferved,  caufes  originally  were  re- 
moved by  appeal  from  the  King's  judiciary  to  the 
parliament,  and  thereafter  to  perfons  appointed  by 
the  King  with  parliamentary  powers.  This  court, 
compofed  of  the  King  and  council,  having  no  con- 
tinuance, nor  regular  times  of  meeting  and  didri- 
buting  judice,  was  extremely  inconvenient ;  and  it 
greatly  heightened  the  inconvenience^  that  the 
King  v/ho  prefided,  being  involved  in  the  greater 
affairs  of  government,  had  little  time  or  inclination 
for  deciding  in  private  affairs.  This  made  it  necef- 
fary  to  edablifli  regular  courts  for  different  caufes  ; 
having  appointed  terms  of  fufficient  length  for  all 
matters  that  diould  come  before  them.  Thus  in 
England,  the  King's  bench,  the  exchequer,  and 
the  court  of  common  pleas,  arofe  out  of  the  faid 
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court,  and  were  all  fully  eftablilhed  in  the  reign  of 
Edward  I.     We  did  not  foon  apply  fo  effedual  a 
remedy.     The  firft  thought  that  occurred  to  our 
legiflature,  was  to  relieve  the  King  and  council,  by 
fubftituting  in  their  place  the  court    of  f^flion  % 
to  fit  three  times  in  the  year,  in  order  "  finally  to 
''  determine  all  and  fundry  complaints,  caufes,  and 
*'  quarrels    that    may   be    determined    before    the 
"  King  and  his  council."     This  court  aded  bun 
forty  days  at  a  time  •,  and  the  members,  who  ferved 
by  rotation,  were  fo  numerous,  that  the  round  was 
feldom  compleated  in  lefs  time  than  feven  years  f. 
This  court  v/as  far  from  being  a  complcat  remedy. 
Its  members  and  its  place  of  fitting  were  changeable  -, 
and  its  terms  were  too  fhort  for  expediting  bufinefs. 
The  next  attempt  to  remedy  the  inconveniencies  of 
the  former  courts,  was  the  daily  council,  ereded  by 
the  A(5t  58.  P.  2503.     Theflatute,  after  narrating 
the  great  delay  of  juftice,  occafioned  by  the  fiiort 
terms  of  the  feffion,  and  their  want  of  time  to  fi- 
nifh  caufes,  appoints  a  council  to  be  chofen  by  the 
King,    to    fit  continually    in  Edinburgh  ide  year 
round,  or  where  elfe  it  fhall  pleafe  the  King  to  ap- 
point, to  determine  all  caufes  that  were  formerly 
competent  before  the   feflion.     This  coui't^  called 
The  Daily  CounciL  from  their  Cittin^.  daily  throuorh 
the  year,  was  alfo  defe6live  in  its  conftitution,  hdv-^ 
ing  no  quorum  named,  nor  any  compulfion  upon 
the  judges  to  attend.     The    fame   caufes   paffmg 
through  the  hands  of  different  judges  at  diiierenc 
times,  was  a  great  impediment  to  th^  regular  ad- 


•  Ad.  65.  P.  1425. 


t  See  A(5l  63.  P.  1457. 
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miniftration  of  jullice.  In  a  politic  body  of  jud^-es/,- 
there  is  not  a  greater  difeafe  than  a  fludluation  of 
the  members.  This  court  accordingly  was  foon 
laid  afide,  to  make  way  for  the  court  of  council 
and  felTion,  cflablilhed  in  anno  1532,  in  the  fame 
form  that  at  prefent  fubfifts,  having  ftated  terms  of 
a  reafonable  endurance,  and  a  certain  number  of 
judges,  who  all  of  them  are  tied  to  punflual  at- 
tendance. 

To  return  to  appeals,  I  remark,  that  ah  appeal 
was  competent  againft  an  interlocutory  as  well  as 
againfl  a  definitive  fentence  * ;  v/hich  behoved  to 
be  extremely  vexatious,  by  putting  it  in  the  power 
of  the  defendant  to  prolong  a  caufe  without  end. 
Let  us  only  figure  a  civil  adion  furnifliing  excep- 
tions partly  dilatory  and  partly  peremptory,  to  the 
amount  of  half  a  dozen,  which  is  no  bold  fuppo- 
fition  j  and  let  us  obferve  what  may  follow.  In  aii 
appeal  the  afcent  behoved  to  be  gradual  to  the 
court  next  in  order  -,  and  there  was  not  accefs  to 
the  court  in  the  laft  refort,  unlefs  redrefs  was  de- 
nied by  each  of  the  intermediate  courts.  Thus, 
from  the  fentence  of  a  baron  court,  or  of  the  baillie 
court  in  a  royal  burrow,  there  behoved  to  be  no 
fewer  than  three  appeals  in  order  to  obtain  the  judg- 
ment of  the  parliament,  or  of  the  court  of  appeal 
put  in  place  of  the  parliament.  Hence  each  of  the 
exceptions,  above  fuppofed,  might  occafion  no  fewer 
than  three  appeals  ;  and  confequently  there  might 
be  eighteen  appeals  in  this  caufe  before  a  final  deter- 

♦  A51  41.  P.  1471. 
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tnmation  ;  a  mofl:  admirable  device  to  give  full  fcope 
to  a  fpirit  of  Jitigiofity,  which,  by  all  wife  men, 
came  to  be  deemed  an  intolerable  grievance.     The 
firft  attempt  I  find  made  for  redrefs,  is  in  the  A&. 
105.  P.  1487,  bellowing  a  privilege    upon  thofe 
who  are  hurt  by  the  partiality  of  inferior  judges, 
*'  to   fummon   before  the   King  and  council,  the 
'*  judge  and  party,  who  fhall  be  bound   to   bring 
*'  the  rolls   of  court   along  with    them  in   order 
*'  to  verify  the  matters  of  fa6l :  and  if  iniquity  be 
committed,  the  procefs  Ihall  be  reduced  and  an- 
nulled."    It  is  declared   at  the  fame  time,  that 
this  method  of  obtaining  redrefs^  fhall  not  exclude 
the  ordinary  procefs  of  appeal,  if  it  fhall  be  more 
agreeable  to  the  party  aggrieved.     This  regulation 
is  declared  to  endure  till  the  next  parliament  only. 
Bur  though  we  do  not  find  it  renev/ed  in  any  fol- 
lowing parliament,  it  would  be  ra(h  to  infer  that  it 
was  laid   afide.     If  it  vvas  relifhed  by  the  nation^ 
which  we  have  great  reafon  to  believe,  it  is   more 
natural  to    infer,  that  it  was   kept  in  obfervance 
without  a  ftatute.     One  thing  appears  from  the  re- 
cords of  the  daily  council  ftill  prelerved,  that  very 
early  after  the  inftitution  of  this  court,  complaints 
were  received  againfl  the  proceedings  and  decrees  of 
inferior  judges,  and,  upon  iniquity  or  error  founds 
that  the  proceedings  were  redified  or  annulled.  The 
very  nature  and  conflitution  of  this  court,  behoved 
to  give  birth   to  fome  fuch  remedy ;  efpecially  as 
the  remedy  was  not  altogether  new.     This  courd 
could  not  receive  an  appeal,  becaufe  no  fuch  privi- 
lege was  bellowed  upon  it  •,  and  the  whole  forms  of 
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a  procefs  of  appeal,  were  accurately  adjufted  by  par- 
liament immediately    after  the  inftitution  of   this 
court  ■%     t^o'^/,  no  man  who  had  once  experienced 
an  eafier  remedy,  would  ever  patiently  fubmic  to 
the  hardiliip   and  expence,  of  m.ultiplying  appeals 
through   different   courts,  before  he  could  get  his 
caufe  determined  in  the  laft  refort.     We  may  there- 
fore readily  believe,  that  a  dire(5c  application  to  the 
daily  council  for  redrefs,  would  be  the  choice  of 
every  man  who  conceived  injuilice  to  be  done  him 
by  an  inferior  juJge.    He  could  not  bring  his  caufe 
betore    this   court  by  appeal  -,    which  ju.iified   his 
:  bringing  it  by  fummons  or  complaint.     And  in  this 
'form  he  had  not  any  difficulty  to  ftruggle  with, 
more  than  in  an  appeal  y  for  the  former  requires  no 
antecedent  authority  from  the  court,  more  than  the 
latter.     This  alTumed   power  of  reviewing  the  de- 
crees of  in 'erior  judges,  was  foon   improved  into  a 
more  regular  form.     Decrees  of  regiftration  were 
from  the  beginning  fufpended  and   reduced   in  this 
court ;  and  by  its  very  inRitution  it  was  the  proper 
court  for  fuch  matters.     The  fame  method  came  to 
be  followed,  in  redrefling  iniquity  committed  by  in- 
ferior judges.     In  place  of  a  complaint,  a  regular 
procefs  of  redu6i:ion  was  brought  ;  and  becaufe  this 
procefs  did  not  flay  execution,  the  defedl  was  fup- 
plied  by  a  fufpenfion. 

Here  then  is  a  matter  fairly  accounted  for, 
which  feems  to  have  puzzled  our  antiquaries,  "uiz. 
How  it  comes  that  we  hear  not  of  appeals  after  the 

*  A61  qc.  P.  K03. 
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inftitution  of  the  college  of  jufiice.  Stair,  in  the 
pafTage  cited  above,  fays  (lightly,  That  after  the  in- 
Ititution  of  this  college,  they  fell  in  defuetude,  and 
gave  place  to  advocations,  fufpenfions  and  reduc- 
tions. We  now  find  this  to  be  a  miftake.  And 
indeed  had  they  not  been  antecedently  in  difufe,  it 
would  be  difficult  to  account  how  it  fhould  have 
happened,  that  in  none  of  the  records,  relative  to 
the  inftitution  of  this  court,  is  there  a  fingle  word 
of  appeals.  On  the  contrary,  in  the  very  firft  form 
of  procefs  eflablillied  for  this  court,  we  find  reduc- 
tions of  inferior  decrees  among  thofe  procefTes,  which 
are  to  be  called  in  a  certain  order  *. 

It  may  be  obferved  by  the  way,  that  this  procefs 
of  redudlion,  firft  pradrifed  in  the  daily  council,  and 
afterwards  in  the  prefent  court  of  fefiion,  put  an 
end  to  the  difference  betwixt  the  fheriff  and  barorl 
courts  in  point  of  fuperiority.  When  appeals  went 
into  difufe,  the  fheriff  loft  his  power  of  reviewing 
the  fentences  of  the  baron  court ;  and  thefe  courts 
came  by  degrees  to  be  confidered  as  of  equal  rank^ 
when  the  proceedings  of  both  were  equally  fubjeded 
to  the  review  of  the  court  of  feifion. 

The  redrefs  of  error  in  judgment  by  appealing 
to  a  fuperior  court,  is  undoubtedly  the  more  natu- 
ral remedy  ;  becauie,  in  cafe  of  variance,  it  refem- 
bles  in  private  life  an  appeal  to  a  common  friend^ 
or  to  a  neutral  perfon.  But  redudions  and  fufpen- 
fions have  more  the  air  of  a  compleat  legal  police. 


*  Aa45,  p.  1537^ 
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Thefe  aflions  proceed  upon  authority  of  letters 
from  the  King,  who,  by  the  form  of  the  adlion,  is 
conceived  to  be  watchful  over  the  welfare  of  his 
people,  and  attentive  that  ju (lice  be  done  them.  In 
this  view,  whenever  an  a6l  of  injuftice  is  done  by 
an  inferior  court,  he  brings  the  caufe  before  his  own 
court,  where  he  is  more  confident  that  juilice  will 
be  impartially  diftributed. 

The  connexion  of  the  fubjeds  leads  me  to  the 
hi  (lory  of  an  advocation,  or  of  a  Certiorari^  as 
termed  in  England,  which  at  any  rate  mud  not  be 
negle6led  \  being  the  form  for  redreffing  iniquity 
or  error  committed  by  an  inferior  judge,  before  the 
final  fentence  is  pronounced.  An  advocation  ori- 
ginally was  not  granted  but  for  a  delay  or  refufal 
of  juftice.  So  fays  Voet  in  exprefs  terms  *.  And 
that  this  alfo  was  the  ufe  of  an  advocation  here,  ap- 
pears from  Reg.  Maj.  L.  3.  cap.  20,  21.  The  King 
and  council  was  at  firft  the  only  court  that  had  the 
privilege  of  advocating  caufes  ob  denegatam  juftitiam. 
This  privilege  was  not  communicated  to  the  court 
of  feflion  inftituted  in  the  1425  ;  for  it  appears  from 
A61  62.  P.  14575  that  the  court  of  fefilon  was  con- 
fined to  original  aiSlions  founded  on  brieves  ;  and 
complaints  againfl:  judges  for  delay  of  juftice,  con- 
tinued as  formerly  to  be  tried  before  the  King  and 
council,  Act  26.  P.  1469,  A61:62.p.  1475.  From 
the  former  of  thefe  it  appears,  that,  upon  a  com- 
plaint of  injudice  or  partiality,  letters  of  advocation 
were  ilTued  to  bring  the  judge  before  the  King  and 

*  De  judiciif,  §  143. 
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council,  to  anfwer  to  the  complaint,  and  to  punifh 
him  if  the  complaint  was  verified.  But  as  to  the 
caufe  itfelf,  fo  ftricflly  was  the  rule  obferved  of  con- 
fining an  advocation  to  the  denial  or  delay  of  juf- 
tice,  that  the  party  wronged  got  In  this  cafe  no  re- 
drefs  ;  being  left  to  feek  redrefs  in  the  ordinary  form 
of  law  by  an  appeal.  Matters  of  government,  by 
the  increafe  of  commerce  and  connedions  with  fo- 
reign flates,  becoming  gradually  more  intricate  and 
involved,  the  adminiitration  of  juftice  by  the  Xinp- 
and  council,  came  to  be  pretty  much  negleded. 
The  privilege  of  advocation,  which  had  been  denied 
to  the  court  of  feflion,  v/as  permitted  to  the  daily 
council  j  but  ftill  to  be  exercifed  within  its  original 
limits.  Balfour  *  mentions  a  cale  fo  late  as  the 
1 53 1,  where  it  was  decided,  that  after  lirifcontefta- 
tion  a  caufe  could  not  be  advocated  ;  for  litifcon- 
teftation  removed  any  pretext  of  a  complaint  for 
delay  of  juftice.  But  the  prefent  court  of  fefilon 
begun  early  to  apply  the  remedy  of  an  advocation, 
to  corred  unjufl  or  erroneous  proceedings  in  infe- 
rior courts,  termed  Iniquity  in  the  law -language  of 
Scotland.  An  appeal  by  this  time  was  in  difrepute  ; 
and  feeing  it  was  eftablifhed,  that  iniquity  could  be 
redreffed  by  a  reduction  after  a  final  fentence,  it  was 
thouo-ht  natural  to  prevent  an  unjufl  fentence,  by 
advocating  the  caufe,  whenever  iniquity  was  com- 
mitted, in  order  inftantly  to  redrefs  the  error.  And 
the  court  was  encouraged  to  proceed  in  this  man- 
ner from  a  jufl  convidlion,  that  it  was  a  fhorter 
and  lefs  expenfive  method  of  obtaining  redrefs,  than 

*  I'^gs  342*  cap.  12. 
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l^y  an  appeal.     Thus  it  came  about,  that   an   ad- 
vocation, invented  as  a  remedy  for  delay  of  juflice, 
was  extended  to  remove  caufes  to  the  court  of  fef- 
|ion,  where  there  was  any  fufpicion  of  partiaHty  in 
the  inferior  judge,  or  where  there  occurred  any  per- 
fonal  obje6Lion,  till  it  obtained,  that  iniquity  fingly 
was  a  fufficient  ground.    This  change,  however  be- 
neficial to  the  publick,  was  not  allowed  to  take 
place  without  oppofition.      The  improvement,  it 
would  appear,  was  not  at  firft  relifhed  by  our  le- 
giflature.     It  was  ordained  by  the  A61  39.  P.  1555, 
^'  That  caufes  be  not  advocated  by  the  Lords  from 
*'  the  judge  ordinary,  except   for  deadly  feud,  or 
''  where   the  judge   is  a  party,    or  the  caufes  of 
*'  the   Lords  of    fefiion,  their   advocates,   fcribes, 
^'  and   members."      But    this    flatute,  occafioned 
l^y  the  flill   remaining  influence  of  former  prac- 
tice, having  no  great   authority,    foon    dipt   into 
difufe.     Advocations  upon  iniquity  gaining  ground 
daily,  banifhed  appeals  againft  interlocutory  fen- 
tences  \  and  being  more  eafy  and  expeditious,  be- 
came the  only  remedy. 

After  appeals  v/ere  laid  afide  in  civil  adlions, 
and  gave  place  to  advocations,  redudions  and  fuf- 
penfions,  the  power  of  advocation  was  for  many 
years  reckoned  an  extraordinary  privilege,  compe- 
tent to  the  court  of  felTion  only.  Stair  obferves*, 
^'  That  no  court  in  Scotland  has  this  privilege  but 
^'  the  court  of  fefTion."  It  was  undoubtedly  fo  in 
his  time  ^  but  matters  have  fince  taken  a  different 

f  L,  ^.  lit.  \.  h  IS*. 
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turn.  The  court  of  judiciary  enjoys  this  privilege, 
and  even  the  admiral  court  -,  and  from  the  follow- 
ing hiftorical  dedu6lion,  it  will  appear  by  what 
means  thefe  courts  have  extended  their  privileges. 
The  writ  of  Certiorari  in  England,  is  the  fame » 
with  our  advocation.  The  court  of  chancery  being 
the  fupreme  civil  court,  and  the  King's  bench  be- 
ing the  fupreme  criminal  court,  can  both  of  them 
iffue  a  certiorari.  No  other  court  in  England  en- 
joys this  privilege.  Some  method  for  redrefling 
iniquity  committed  by  an  inferior  judge,  is  not  lefs 
neceifary  in  criminal  than  in  civil  actions.  The  only 
difference  is,  that  in  a  criminal  adlion  the  remedy 
muil  be  applied,  before  the  matter  be  brought  be- 
fore the  jury  •,  for  we  fliall  fee  by  and  by  that  a  ver- 
didl  is  inviolable.  An  appeal  to  a  fuperior  court, 
was  originally  the  only  method,  in  criminal  as  well 
as  in  civil  adions.  The  inconveniencies  of  this 
method,  rendered  it  generally  unpopular.  We  have 
heard  that  it  gave  way  to  advocation  in  civil  caufes, 
which  was  reckoned  a  great  im.provement.  The 
pra6lice  of  England  fhowed  the  advantages  of  the 
fame  m.ethod  in  criminal  caufes.  But  how  to  come 
at  this  remedy,  was  a  matter  of  no  fmall  difficulty. 
The  privilege  of  advocation,  according  to  theeila- 
blifhed  notion,  was  confined  to  the  court  of  fefiion. 
The  judiciary  court  did  not  pretend  to  this  privi- 
lege, and  the  court  of  feffion  could  not  properly 
interpoie  in  matters  which  belonged  to  another  fu- 
preme court.  The  known  advantages  of  an  advo- 
cation, as  an  expeditious  method  for  obtaining  re- 
drefs  of  v/rong  judgment,  furmounted  this  difficulty. 

S  4  The 
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The  court  of  feflion  received  complaints  of  wrong 
done  by  inferior  criminal  judges,  and  upon  finding 
^  complaint  well  founded,  took  upon  them  to  re- 
rnove  the  caufe  by  advocation  to  the  jufticiary. 
They  alfo  ventured  to  remove  criminal  caufes  from 
one  court,  to  another  that  was  more  competent 
and  unfufpedled  *.  The  flight  figure  made  in  thofe 
days  by  the  court  of  judiciary,  which  confided  but 
of  a  fingle  judge,  with  affeffors  cholea  from  time 
to  time  to  hold  Circuit  courts,  encouraged  the  court 
Qi  f  nion  to  claim  this  extraordinary  privilege. 
And  thiough  the  fame  influence  they  interpofed  in 
eccienaidcal  masters  alfo  They  advocated  a  caufe 
for  church  cenfurc,  from  the  Dean  of  the  chappel- 
royal,  and  remitted  the  fame  to  the  Biiliop  and 
clergy  j.  And  a  minifter  who  was  purfued  before 
^  ilierifF  as  an  intruder  into  a  church,  having  pre- 
fen  ted  a  bill  of  advocadon  to  the  court  of  fefTion, 
the  caufe  was  advocated  to  the  privy  council  J. 

Tf^E  court  of  juiliciary,  afrer  it  was  new  mo- 
deled by  the  A61  1672,  received  additional  fplendor, 
^nd  made  a  much  greater  figure  than  formerly.  It 
did  not  however  begin  early  to  feel  its  own  weight 
and  importance.  This  court  did  not  at  firft  afifume 
the  privilege  of  advocation,  though  now  that  ap- 
peals were  totally  in  difufe,  that  privilege  belonged 

*  See  Duiie,  9th  January  1629,  Baron  of  Bargh;on  co/2/ra 

Kincaid.     Stair,   21ft  February    1666, contra  fherifFof  Jn- 

vernefs.  f  Stair,    19  h  D^;cember  1680,  MacclcUan  con* 

tra  EiOiop  of  Dumblane.  \  Fountainhull,    5th   Jun^ 

^696,   Alexa,nder  coiitra  fherifF  of  Irwernefs. 
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to  It  as  the  fupreme  court  in  criminal  a6tions,  as  well 
as  to  the  court  of  feffion  in  thofe  that  are  civil. 
The  court  of  feffion  continued  to  exercife  the  power 
of  advocation  as  formerly ;  for  which  we  have 
Mackenzie's  evidence  in  his  criminals,  title  y^idvo^ 
cations^  and  that  of  Dirleton  in  his  doubts,  upon 
the  fame  title.  But  the  court  of  jufticiary  after- 
wards took  this  privilege  to  itfelf,  and  the  court 
hath  a  fignet  of  its  own,  which  gives  authority  to 
its  advocations.  This  privilege,  as  is  ufual,  was 
afHimed  at  firfl  with  fome  degree  of  hefitation.  It 
was  doubted,  whether  a  fingle  judge  could  pafs  an 
advocation,  or  even  grant  a  fift  upon  a  bill  of  ad- 
vocation.  Some  thought  the  matter  of  fo  great 
importance,  as  to  require  a  quorum  of  the  judges. 
But  the  pradlice  of  the  court  of  feffion,  m.ade  this 
doubt  vanifh.  There  are  many  inflances  as  early 
as  the  1699  and  1700,  of  advocations  being  paft 
by  fingle  judges ;  and  now  it  is  no  longer  a  matter 
of  doubt.  It  remains  only  to  be  added  upon  this 
liead,  that  the  judge  admiral,  following  tiie  exam- 
ple of  the  two  fupreme  courts  of  feffion  and  jufti- 
ciary, is  in  the  pra6lice  of  advocating  caufes  to 
himfelf  from  inferior  admiral  courts. 

The  privilege  of  advocation  introduced  that  of 
fufpenfion,  which  is  now  cuftomary  in  the  court  of 
judiciary,  with  regard  to  any  error  in  the  proceed- 
ings of  the  inferior  judge.  1  his  court,  fo  far  as  I 
know,  has  never  fuftained  a  reduction  of  a  crimi- 
nal  fentence  pronounced  by  an  inferior  judge  ;  and 
it  appears  to  me  doubtful,  whether  the  court  will 

ever 
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ever  be  inclined  to  extend  its  jurifdidlion  fo  far. 
My  reafon  of  doubt  is,  that  a  regular  procefs  of 
redu6lion  is  not  proper  for  a  court  which  hath  no 
continuance,  and  which  is  held   occafionally  only. 
And  were  it  proper,  the  privilege  would  be  of  very 
little  life.     An  error  in  an  interlocutory  fentence  of 
an  inferior  judge,  may  be  corrected  by  an  advoca- 
tion.    The  execution  of  a  fentence  of  condemna- 
tion, may  be  prevented  by  a  fufpenfion.     If  the 
perfon  ace u fed  be  acquitted  by  the  verdid  of  the 
jury,  the  matter  cannot  be  brought  under  review  by 
reduction.     If  he  be  difmiffed  from  the  bar  upon 
any  informa-lity  in  the  procefs,  he  is  liable  to  a  new 
profecution.     I  can  difcover  then  no  neceffity  for  a 
redu6lion,  except  fingly  with  regard  to  pecuniary 
matters,  as  where  damages  and  expences   are  un- 
juftly  refufed.     If  in  fuch  cafes  the  court  of  feffion 
could  notjnterpofe,  it  would  be  neceffary  for  the 
court  of  jdfticiary  to  undertake  the  redudlion.    But 
as  the  court  of  fefTion  is  reckoned  competent  to  pe- 
cuniary matters,    from  whatever   caufe  they  arife, 
civil  or  criminal,  the  judiciary  court    ads  wifely 
in  leaving  fuch  redudion  to  the  court  of  felTion. 
This  draws  after  it  another  confequence  by  a  natural 
connexion.     The  court  of  fefiion,  which  by  way 
of  redudion,  judges  of    fines,    expences,  and  da- 
mages, refufed  in  an  inferior  criminal  court,  alTumes 
naturally  the  power  to  judge  of  the  fame  articles  by 
way  of  fufpenfion,  when  an  exorbitant  fum  is  gi- 
ven.    Thefe   confiderations  clearly    lay   open   the 
foundation  of  a  pradice  current  in  the  court  of  fef- 
fion.    Of  riots,  batteries,  and  bloodwits,  depend- 
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Ing  before  the  fheriff  or  other  inferior  judge,  no 
advocation  is  ifllied,  becanfe  the  court  hath  not  an 
original  jurifdidion  in  fuch  matters.  But  as  the 
punifhment  of  fuch  delinquencies  is  commonly  a 
pecuniary  fine,  the  court  of  fefTion  fuftains  its  ju* 
rifdidion  in  the  fecond  inftance  by  redudlion  or  fuf- 
penfion  *.  From  what  is  now  faid,  it  muft  follow, 
that  the  courts  of  felTion  and  judiciary,  have  in 
fome  particulars  a  cumulative  jurifdiclion.  In  a 
criminal  profecution  before  the  Iheriff,  the  perfon 
accufed  is,  for  example,  acquitted,  and  obtains  im- 
moderate expence  againft  the  profecutor,  without 
any  good  foundation.  In  this,  and  many  cafes  of 
the  fame  kind  which  may  be  figured,  the  party  ag- 
grieved has  his  option  to  apply  to  either  court  for  a 
fufpenfion. 

Upon  the  power  of  reviewing  the  proceedings  of 

inferior  courts,  whether  by  the  old  form  of  appeal, 

or  by  the  latter  forms  of  advocation  and  redudtion, 

what  I  have  faid  relates  fingly  to  iniquity  committed 

by  the  judge.     Iniquity  alledged  committed  by  a 

jury  in  giving  their  verdidl,  was  referved  to  be  hand-^ 

led  feparately.     In  judging  of  proof,  every  thing 

fworn  by  a  witnefs  in  judgment,  was  held  by  our 

forefathers  to  be  true,  a  pofition  which  indicates 

great  integrity  and  fimplicity  of  manners,  but  little 

knowlege  of  mankind.     So  far   was  this  carried, 

that,  till  within  a  century  and  a  half,  a  defendant 

was  not  fuifered  to  alledge  any  fact  contrary  to  thofe 

contained  in  the  declaration  or  libel.   The  reafoning 

*  Fountainhall,  4th  March  1707,  A h'es  <rc;?/r^  Maxwell . 
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of  our  judges  was  to  the  following  purpofe.  "  The 
"  purfuer  hath  undertaken  to  prove  the  fadls  men- 
''  tioned  in  his  libel.  If  he  prove  them,  they  mud 
*'  be  true  -,  and  therefore  any  contradictory  fad  al- 
*'  ledged  by  the  defendant  mud  be  falfe."  Hence 
the  rule  in  our  old  law.  That  what  is  determined 
by  an  aflTize  mud  be  held  for  truth,  and  cannot 
thereafter  pals  to  another  afTize.  This  is  declared 
to  be  the  rule  in  verdi6ls,  even  upon  civil  aftions, 
Reg.  Maj.  L.  i.  cap.  13.  §.3.  Quon.  attach,  cap. 
82.  But  in  the  fervice  of  brieves  not  pleadable, 
fuch  as  a  brieve  of  inqueft,  of  tutory,  of  idiocy, 
which  may  be  carried  on  without  waiting  for  a  con- 
tradidlor,  it  was  found  by  experience,  that  the  ver- 
di6t  is  not  always  to  be  trufted.  And  therefore  by 
the  A6t  47.  P.  14.71,  a  remedy  was  provided, 
which  was  a  complaint  to  the  King  and  council  of 
the  falfehood  or  ignorance  of  the  inqueft  ;  and  if 
the  verdidt  was  found  wrong,  it  was  voided,  and 
the  parties  concerned  were  reftored  to  their  original 
fituation.  The  legiflature  did  not  venture  upon  any 
remedy,  where  the  verdid  proceeded  upon  a  plead- 
able brieve.  This  was  left  upon  the  common  law, 
which  preferves  the  verdi6l  entire,  even  where  it  is 
proved  to  be  iniquitous.,  being  fatisfied  to  keep  jury- 
men to  their  duty  by  the  terror  of  punifhment.  In 
a  procefs  of  error,  they  were  fummoned  before  a 
great  inqueft,  and,  if  found  guilty  of  perjury,  they 
were  puniftied  with  efcheat  of  moveables,  infamy, 
and  a  year's  imprifonment  *.  This  is  a  fingular  re- 
gulation, which  deviates  from  juft  principles,  and 

*  Reg.  Maj.  L.  I.  cap.  14. 
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has  not  a  parallel  in  the  whole  body  of  our  law. 
It  is  both  common  and  rational,  to  redrefs  a  wrong 
with  relation  to  the  party  aggrieved,  without  pro- 
ceeding to  punifh  the  wrong-doer,  where  he  can  ex- 
cufe  or  extenuate  his  fault.     But  it  is  not  lefs  un- 
common than  irrational,  to  punifh  a  delinquent, 
without  affording  any  relief  to   the  party  injured. 
However  this  be,  the  fummons  of  error  is  limited 
to  three  years,  not  only  where  the  purpofe  is  to  have 
the  afTizers  punifhed,  but  alfo  as  to  the  conclufion 
of  annulling  the  verdi6l  or  its  retour  upon  a  brieve 
not  pleadable  *.     But  the  redudlion  of  the  verdidl 
or  retour,  upon  a  brieve  of  inquefl,  was  afterwards 
extended  to  twenty  years  -f .     No  verdict  pronounced 
in  a  criminal  caufe  ever  was  reviewable.    For  thousfh 
the  jury  fhould  be  found  guilty  of  perjury  by  a  great 
aflize,  yet  their  verdi6t  is  declared  to  be  resjudicatay 
whether  for  or  againfl  the  pannel  J.     So  far  as  I 
can  difcover,  the  fame  rule  obtained  with  regard  to 
verdicls  in  civil  cafes,  retours  alone  excepted  ;  and 
continued  to  be  the  rule  till  jury-trials  in  civil  cafes 
were  laid  afide. 

And  as  the  difufe  of  jury-trials  in  civil  caufes, 
is  another  revolution  in  our  law,  not  lefs  memor- 
able than  that  already  handled  concerning  appeals, 
the  connexion  of  matter  offers  me  a  fair  opportu- 
nity to  trace  the  hiftory  of  this  revolution,  and  to 
difcover,  if  I  can,  by  what  influence  or  by  what 
means  it  has  happened,  that  juries  are  no  longer 
employed  in  civil  adlions,  even  where  proof  is  re- 
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quifite.  To  throw  all  the  light  I  can  upon  a  dark 
part  of  the  hillory  of  law,  which  is  overlooked  by 
all  our  writers,  I  muft  take  the  help  of  a  maxirrl 
which  appears  to  have  been  adopted  by  our  fore- 
fathers, and  to  have  had  a  fleady  influence  in  the 
practice  of  law.  The  maxim  is,  That  though 
queftions  in  law  may  be  trufled  to  a  fingle  judge^ 
matcers  of  proof  are  fafefl  in  the  hands  of  a  plura- 
lity. It  was  probably  thought,  that  in  determining 
queftions  of  law  there  is  little  truft  repofed  in  a 
judge,  becaufe  he  is  tied  down  to  a  precife  rule  5 
but  that  as  no  precife  rule  can  be  laid  down  to  di- 
rect the  judgment  in  matters  of  proof,  all  queftions 
of  this  kind  ought  to  be  referred  to  a  number  of 
judges,  Vv^ho  are  a  check  one  upon  another.  What- 
ever may  be  the  foundation  of  this  maxim,  v/e  find 
it  conftantly  applied  in  pra6lice.  In  all  courts,  ci- 
vil and  criminal,  governed  by  a  fingle  judge,  we 
find  juries  always  employed.  Before  the  judge  mat- 
ters of  law  were  difculled,  and  every  thing  prepa* 
ratory  to  the  verdicl ;  but  to  the  jury  was  referved 
to  judge  of  the  matter  of  fa6t.  On  the  other  hand^ 
juries  never  were  employed  in  any  Britifh  court, 
where  the  judges  were  fufHciently  numerous  to  a6t 
the  part  of  a  jury.  Juries  for  example,  were  ne- 
ver employed  in  parliament,  nor  in  proceftes  before 
the  King  and  council.  And  in  England,  when 
the  court  laft  named  was  fplit  into  the  King's  bench, 
the  exchequer,  and  the  common-pleas,  I  am  verily 
perfuaded,  that  the  continuance  of  jury-trials  in 
j:hefe  new  courts,  was  owing  to  the  following  cir- 
cumftance,   that  four  judges  only  were  appointed 
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in  each  of  them,  and  but  a  fingle  judge  in  the  cir-  f! 

cuit-courts.     Hence  I  prefume,  that  juries  were  not  % 

employed  in  the  court  of  feflion,    inilituted   anno  %■ 

1425.     The  very  nature  of  its  inftitution  leads  me 
to  think  fo  -,  not  only  that  the  members  of  this 
court  were  chofen  out  of  the  three  eftates  ;  but  alfo 
that  the  purpofe  of  its  inftitution  was  to  relieve  the 
King  and  council,  of  the  load  of  bufinefs  growino* 
daily  upon  them.     There  is  little  reafon  to  doubt, 
that  this  new  court,  confifting  of  many  members, 
would  follow  and  imitate  the  forms    of  the   two 
courts,  to  which  it  was  fo  nearly  allied.     And  that 
this  was  really  the  cafe,  may  be  gathered   not  ob- 
fcurely  from  Balfour  *.     One  thing  we  are  certain 
of,  without  neceffity  of  recurring  to  a  conjedure, 
that  the  daily  council,  which  came  in  place  of  the 
fefTion,  and  equally  with  it  confifted  of  many  judges, 
had  not  from  the  beginning  any  jury- trials,  but 
took  evidence  by  witnefles,  and  in  every  caufe  gave 
judgment  upon  the  proof,  precifely  as  we  do  at  this 
day.     Thefe  fa6ls  confidered,  it  feems  a  well  found- 
ed conjedure,  that  fo  large  a  number  of  judges  as 
fifteen,  which  conftitute  our  prefent  court  of  felTion^ 
were  appointed  with  a  view  to  the  pra6lice  of  the 
preceding  courts,  and  in  order  to  prevent  the  ne- 
ceffity of  trying  caufes  by  juries.     In  the  former 
court,  viz.  The  daily  council,  we  find  it  compofed 
of   bifhops,    abbots,    earls,  lords,  gentlemen,  and 
burgeflfes,  in  order  probably  that  every  man  might 
be  tried  by  fome  at  leaft  of  his  own  rank  5  and  in 
examining  the  records  of   this  court,  we  find  at 
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firft  few  federunts,   but  where  at  lead  twelve  judo-es 
are  prefent.     This  matter  is  ftill  better  ordered  in 
the  prefent  court  of  feilion.     Nine  judges  muft  be 
prefent  to  make  a  quorum  j   and  it   feldom  happens 
in  examining  any  proof,  that  the  judges  prefent  are 
under  twelve  in  number.     This  1  am  perfuaded  is 
the  foundation  of  a  maxim,  which  among  us  pafTes 
current,  without  any  dired:  authority  from  the  regu- 
lations conc€rning  the  jurifdidlion  of  this  court.     It 
is  faid  to  be  the  grand  jury  of  the  nation  in  civili- 
hu5  ;  and  it  is  fuppofed,  that  its  privilege  to  take 
proof  without  the  aid  of  a  jury,  proceeds  from  this 
branch  of  its  conftitution.     In  fad:,  it  is  the  invio- 
lable pradice  to  give  judgment  upon  the  teftimony 
of  witneffes,  in  a  full  court  where  there  muft  al- 
ways be  at  leaft  a  quorum  prefent ;  which  is  no  flight 
indication  that  the  court  in  this  cafe  a6ls  as  a  jury. 
For  why  otherwife  fliould  it  be  lefs  competent  to  a 
fingle  member  of  the   court,  to  judge  of  a  proof 
than  to  judge  of  a  point  of  law  ?   This  account  of 
the  court  of  feliion,  as  having   united   in  it    the 
powers  both  of  the  judge  and  jury,   cannot  fail  to 
be  reiiilied,  v;hen  it  is  difcovered,  that  this  was  far 
from  being  a  novelty  when  the  court  was  inftituted. 
The  thought  was  borrowed  from  the  court  of  par- 
liament, the  members  of  which,  in  all  trials,  adled 
both  as  judges  and  jurymen.     One  clear  inftance  we 
have  upon  record^  anno  148 1,  in  the  trial  of  Lord 
Lile  for  high  treafon.     The  members  prefent,  the 
King  only  excepted,  formed  themfelves  into  a  jury, 
and  brought  in  a  regular  verdid,  declaring  tlie  pan* 
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nel  not  guilty.     A  copy  of  the  trial  is  annexed, 
Appendix,  No.  5. 

Upon  this  occafion,  T  cannot  avoid  declaring  my 
opinion,  that  in  civil  caufes,  it  is  a  real  improve- 
ment to  truft  with  eftablifhed  judges,  the  power  of 
deciding  upon  fa6ls  as  well  as  upon  law.  A  num- 
ber of  men  trained  up  to  law,  and  who  are  daily  in 
the  pradlice  of  weighing  evidence,  may  undoubt- 
edly be  more  relied  on  for  doing  juftice,  than  the  fame 
number  occafionally  colledied  from  the  mafs  of  the 
people,  to  undertake  an  unaccuftomed  taO^:,  which 
is,  to  pronounce  a  verdid  upon  an  intricate  proof. 

Supposing  the  foregoing  account  why  juries  are 
not  employed  in  the  court  of  feffion,  to  be  fatif- 
fac^lory,  it  will  no  doubt  occur,  that  it  proves  no- 
thing with  refpe6t  to  inferior  courts,  where  the 
judges  are  generally  fingle.  I  admit  the  obferva- 
tion  to  bejuft;  and  therefore  muil  affign  a  diffe- 
rent caufe  for  the  difufe  of  jury-trials  in  inferior 
courts.  Were  the  ancient  records  preferved  of  thefe 
inferior  courts,  it  would,  I  prefume,  be  found,  that 
civil  caufes  were  tried  in  them  by  juries,  even  after 
the  inftitution  of  the  college  of  juftice  j  and  indeed 
we  are  not  at  freedom  to  doubt  of  this  fad,  after 
confidering  the  Ad  42.  P.  1587,  appointing  mo* 
leftations  to  be  tried  by  a  jury  before  the  flierifF. 
In  the  records  indeed  of  the  fiieriff 's  court  of  Edin- 
-  burgh,  there  is  not  the  lead  veftige  remaining  of  a 
jury-trial  in  a  civil  adion.  But  this  circumftance 
created  no  great  perplexity,  becaufe  the  records  of 
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that  court  are  not  prefcrved  farther  back'  than  the 
year  1595.  I  had  little  expedlation  of  more  ancient 
records  in  other  fheriffdoms  ;  but  conjeduring  that 
the  old  form  of  jury  trials  might  wear  out  more 
flowly  in  fhires  remote  from  the  capital,  I  conti- 
nued to  fearch,  and  in  the  record,  luckily  ftumbled 
upon  a  book  of  the  fheriif's  court  of  Orkney,  be- 
ginning 3d  July  1602,  and  ending  29th  Auguft 
1604.  All  the  procefTes  engrofftd  in  this  book, 
civil  as  well  as  criminal,  are  tried  by  juries.  That 
juries  at  the  long  run  wore  out  of  ufe  in  inferior 
courts,  will  not  be  furprifing,  when  it  is  confider- 
ed,  that  an  appetite  for  power,  as  well  as  for  imitat- 
ing the  manners  of  our  fuperiors,  do  not  forfake 
us  when  we  are  made  judges.  It  is  probable  alfo, 
that  this  innovation  was  favoured  by  the  court  of 
feflion,  willing  to  have  under  their  power  of  review, 
iniquitous  judgments  with  relation  to  matters  of 
fa6l,  from  which  review  they  were  debarred,  when 
fadls  were  afcertained  by  the  verdidl  of  a  jury.- 

From  the  power  which  courts  have  to  review  the 
decrees  of  inferior  judges,  I  proceed  to  the  power 
which  courts  have  to  review  their  ow^n  decrees. 
The  court  of  judiciary  enjoys  not  this  power,  be- 
caufe  the  verdi6t  is  ultimate,  and  cannot  be  over- 
turned. This  obllacle  lies  not  in  the  way  of  the 
court  of  fefTion ;  and  as  the  forms  of  this  court 
give  opportunity  for  fuch  review,  neceflity  brought 
it  early  into  pra6lice.  For  the  fhort  federunts  of 
parliament  v;ould  have  rendered  appeals,  when  mul- 
tiplied, an  impraflicable  remedy.     It  v/a&  neceffary 
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therefore  to  find  a  remedy  In  the  court  icfdf,  which 
was  obtained  by  aiTunaing  a  power  to  reduce  its  own 
decrees.  And  fo  an  appeal  came  to  be  necefiary  in 
thofe  cafes  only  where  the  ultimate  judgment  of 
the  court  is  unjuft.  This  is  the  very  reafon,  ac- 
cording to  Balfour,  which  moved  the  court  of  {&[- 
fion  to  reduce  its  ov</n  decrees  *.  The  admiralty  is 
the  only  other  court  in  Scotland  that  hath  a  privi- 
lege to  review  its  own  decrees  ;  and  this  privilege 
is  bellowed  by  the  Act  16.  P.  i6Si. 

Having  difcufled  what  occurred  upon  our 
courts  in  the  three  firft  views,  I  proceed  to  confider 
a  court  of  appeal ;  upon  which  I  obferve  in  general, 
that  in  its  powers  it  is  more  limited,  than  where  it 
enjoys  alfo  an  original  jurifdidiion.  The  province 
of  a  court  of  appeal,  ftridly  fpeaking,  is  not  to  try 
the  caufe,  but  to  try  the  juflice  of  the  fentence  ap- 
pealed from.  All  that  can  be  done  by  the  court  of 
appeal,  is  to  examine  whether  the  interlocutor  or 
fentence  be  juftly  founded  upon  the  pleadings.  If 
any  new  point  be  fuggefted,  the  court  of  appeal, 
having  no  original  jurifdidlion,  cannot  take  more 
upon  it,  than  to  remit  this  point  to  be  tried  in  the 
court  below.  A  court  which,  along  with  its  power 
of  receiving  appeals,  hath  alio  an  original  jiirifdic- 
tion  in  the  fame  caufes,  cannot  only  redify  any 
wrong  done  by  the  inferior  court,  but  has  further 
an  option,  either  to  remit  the  caufe  thus  amended 
to  the  court  below,  or  to  retain  it  to  itfelf,  and  pro- 
ceed to  the  final  determination. 

*  Page  268. 
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The  houfe  of  Lords  is  undoubtedly  a  court  of 
appeal,  with  refpe6l  to  the  three  fovereign  courts 
in  this  country.  There  are  appeals  daily  from  the 
court  of  felTion.  Appeals  from  the  court  of  jufti- 
ciary  have  hitherto  been  rare,  and  probably  will 
never  become  frequent.  The  proceedings  of  this 
court,  being  brought  under  precife  rules,  afford 
little  matter  for  an  appeal  ;  which  at  the  fame  time 
would  be  but  a  partial  remedy,  as  the  verdi6t  of  the 
jury  can  never  be  called  in  queflion.  An  appeal 
however  from  this  court  is  competent,  as  well  as 
from  the  feflion  -,  of  which  there  is  one  noted  in- 
fiance.  The  King's  advocate  and  the  procurator 
for  the  Kirk  prolecuted  the  magiflrates  of  Elgin  be- 
fore the  judiciary,  for  an  attrocious  riot ;  fpecify- 
ing,  that  being  entrufted  by  the  minifters  of  Elgin 
with  the  keys  of  the  little  kirk  of  Elgin,  inftead  of 
refioring  them  when  required,  they  had  delivered 
them  to  Mr.  Blair  epifcopal  minifter,  by  which 
the  eftabUdied  miniilers  were  turned  out  of  pofTef- 
fion.  In  this  cafe  the  following  circumfcance  came 
to  be  material  to  the  ifllie,  whether  the  faid  little 
kirk  was  or  was  not  a  part  of  the  pariih  church. 
The  affirmative  being  found  by  the  court  of  fefiion,  ta 
which  the  point  of  right  was  remitted  as  preliminary 
to  the  criminal  trial,  the  magiflrates  entered  an  ap- 
peal from  the  court  of  fefTion,  and  upon  that  pretext 
craved  from  the  court  of  judiciary  a  day  of  further 
proceedings  till  the  appeal  fhould  be  difcuifed.  The 
profecutors  oppofed  this  demand,  founded  on  an 
order  of  the  houfe  of  Lords,  19th  April  1709, 
yelblving,  ^'  That  an  appeal  neither  days  procefs 
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*<^  nor  fifts  execution,  unlefs  the  appeal  be  received 
"  by  the  houfe,  an  order  made  for  the  refpondent 
<'  to  anfwer,  and  the  order  duly  ferved  [on  the  re- 
*'  fpondent  •,"  and  urged,  that  this  not  being  done 
in  the  prefent  cafe,  the  court  ought  to  proceed. 
The  court  accordingly  proceeded  in  the  trial,  and 
pronounced  fentence,  2d  March  171 3,  *'  ordain- 
**  inor  the  pannels  to  deliver  up  the  keys  of  thp, 
"  little  kirk,  with  20  /.  of  fine,  and  30  /.  of  ex- 
*'  pences."  The  defendants,  who  in  a  criminal 
profecution  are  with  us  called  pannels,  appealed  alfo 
from  this  fentence  of  the  court  of  jufticiary,  and  the 
fentence  was  reverfed. 

The  diflindions  above  handled,  comprehend 
mod  of  the  courts  that  are  to  be  found  any  where, 
but  do  not  totally  exhauft  them.  We  have  many 
inflances  in  Britain,  of  a  new  jurifdidion  eredted  for 
a  particular  purpofe,  and  for  no  other.  This  for 
the  mod  part  happens,  when  a  fa6t  is  made  crimi- 
nal by  ftatute,  and  to  be  tried  by  "Certain  perfons 
.  named  for  that  precife  purpofe  •,  or  where  a  new  and 
fevere  punifliment  is  directed  againfl  what  was  for- 
merly reckoned  a  venial  tranfgrefTion  j  as  for  in- 
flance,  the  flatute  ift  George  I.  cap.  18.  againfl 
the  malicious  deflroying  growing  trees,  which  im- 
powers  the  juftices  of  peace  to  try  this  crime.  This 
alfo  fometimes  happens  in  civil  caufes  ;  witnefs  the 
jurifdidlion  given  by  a6t  of  parliament  to  the  juflices 
of  peace  in  revenue  matters.  With  relation  to  fuch 
courts,  the  quedion  of  the  greatefl:  importance  is. 
Whether  they  be  fubjedl  to  any  review.     The  au- 
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thor  of  a  new  abridgment  of  the  law*,  talking  of 
the  King's  Bench,  has  the  following  pafiage.  "  Al- 
"  fo  it  hiith  fo  fovereign  a  jurifdi(5lion  in  all  crimi- 
"  nal  maicers,  that  an  a6t  of  parliament,  appoint- 
*'  ing  all  crimes  of  a  certain  denomination  to  be 
**  tried  before  certain  judges,  doth  not  exclude  the 
*'  jurifdidion  of  this  court,  without  exprefs  nega- 
"  tive  words.  And  therefore  it  hath  been  refolved, 
that  33d  Henry  VIII.  cap.  12.  v;hich  enadls, 
ThfJ  all  treafoTis  within  the  King's  houfe  JJoall  ie 
determined  before  the  Lcrdfteward^  doth  not  re- 
drain  this  court  from  proceeding  againft  fuch 
*"  offences.  But  where  a  ftatute  creates  a  new 
*'  offence,  which  was  not  taken  notice  of  by  the 
common  law,  ereds  a  new  jurifdiflion  for  the 
punifhment  of  it,  and  prefcribes  a  certain  method 
of  proceeding  s  it  feems  queflionable  how  far 
"  this  court  has  an  implied  jurifdidion  in  fuch  a 
*'  cafe."  The  diftindion  here  fliggefted,  with  fome 
degree  of  hefitation,  is,  in  my  apprehenfion,  folidly 
founded  on  a  clear  rule  of  law.  A  right  eftablifh- 
ed  in  any  court,  or  in  any  perfon,  is  not  prefumed 

to  be  taken  away  -,  and  therefore  cannot  otherwife 
be  taken  away  but  by  exprefs  words.  On  the  other 
hand,  a  right  is  not  prefumed  to  be  given,  and  there- 
fore cannot  be  given  but  by  exprefs  words.  Treafon 
of  all  forts,  wherever  committed,  is  under  the  ju- 
rifdiftion  of  the  King's  bench  j  and  a  flatute  im- 
powering  the  Lord  Steward  to  try  treafon  commit- 
ted within  the  King's  houfe,  beftows  upon  him,  in 
this  particular,  a  cumulative  jurifdidion  with  the 
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King's  Bench ;  but  not  an  exclufive  jurlfdldion,  be- 
caufe  the  words  do  not  neceflarlly  imply  fo  much* 
A  new  offence  created  by  a  ftatute,  mufl  be  confi- 
dered  in  a  different  light.  If  the  trial  of  fiich  of- 
fence be  committed  to  a  particular  judge,  there  is 
no  foundation  in  law  for  extending  the  privilege  to 
any  other  judge  ^  becaufe  the  words  do  not  neceffa- 
rily  import  fuch  extcnfion.  The  judiciary  there- 
fore, or  fheriff,  have  no  power  to  inflidl  the  flatu- 
tory  punifhment  upon  thofe  who  malicioufly  deftroy 
growing  trees.  They  have  evidently  no  fuch  jurif- 
didion  by  the  ftatute,  and  they  cannot  have  it  by 
common  law,  becaufe  the  punifhment  is  not  diredt- 
ed  by  the  common  law. 

One  queftion  there  is  relative  to  courts  of  all 
kinds,  and  that  is.  How  is  the  extent  of  their  jurif- 
di6tion  to  be  tried,  and  who  is  the  judge  in  this 
cafe  ?  This  is  a  matter  of  no  difficulty.  It  is  in- 
herent in  the  nature  of  every  court,  to  judge  of  its 
own  jurifdidion,  and,  with  refpedl  to  all  caufes,  to 
determine  whether  they  come  or  come  not  under  its 
cognifance.  For  to  fay,  that  this  queftion,  even  at 
the  firft  inftance,  muft  be  determined  by  another 
court,  involves  the  following  abfurdity,  that  no 
caufe  can  be  taken  in  by  any  court,  till  antecedent- 
ly it  be  found  competent  by  the  judgm.ent  of  a  fu- 
perior  court.  This  therefore  is  one  civil  queftion, 
to  which  every  court,  civil,  criminal,  and  ecclefi- 
aftical,  muft  be  competent.  As  this  preliminary 
queuion  mufl,  before  entering  upon  the  caufe,  be 
determined,  if  difputcd,  or  be  taken  for  granted,  if 
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not  difputed,  the  power  to  judge  of  it  muft  necefla- 
rily  be  im|  lied,  vv'herever  a  court  is  eftablifhed  and 
a  jurifdidion  granted.  A  judgment  however  of  a 
court  upon  its  own  powers,  ought  never,  in  good 
policy,  to  be  declared  finals  for  this,  in  effed, 
Vi^ould  be  to  beftow  upon  the  court,  however  limit- 
ed in  its  conftitution,  a  power  to  arrogate  to  itfelf 
an  unbounded  jurifdidllon,  which  would  be  abfurd. 
This  dodrine  fliall  be  illuflrated,  by  applying  it  to 
a  very  plain  cafe,  which  v/as  difputed  in  the  court 
of  fefiion.  In  the  turnpike  ad  for  the  Ihire  of  Had- 
dington, 23d  Geo.  II.  the  trudees  are  impowered 
to  make  compofitions  with  individuals  for  their 
toll.  Any  abufe  v>/ithal  of  the  powers  given  by  the 
ad,  is  fubjeded  to  the  cognifance  of  the  juftices  of 
peace,  who  are  authorifed  to  redify  the  fame  ulti- 
mately and  v/ithout  appeal.  The  truflees  made  a 
tranfadion  with  a  neighbouring  heretor,  allowing 
thofe  who  purchafed  his  coal  and  fait  the  ufe  of  the 
turnpike-road  free  of  toll  ;  but  obliging  him  to  pay 
3  /.  Sterling  yearly,  whenever  he  fhould  open  coal 
in  a  different  ^.dd  fpecified.  This  bargain,  an  ex- 
emption in  reality,  and  not  a  compofition,  was 
complained  ot  as  an  abufe ;  and  upon  that  footing 
was,  by  the  jufcices  of  peace,  declared  void,  and 
the  toll  ordered  to  be  levied.  The  queftion  was. 
Whether  this  fentence  could  be  reviewed  by  the 
court  of  fcfTion.  The  queilion  admits  of  a  clear  fo- 
•lution,  by  fplitting  the  fentence  into  its  tv/o  confti- 
tuent  parts,  the  firft  refpeding  the  jurifdidion,  the 
other  refpeding  the  caufe.  With  regard  to  the  laft 
only,  are  the  fentences  of  the  ju Rices  of  peace  de- 
clared 
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dared  final.  With  regard  to  the  preliminary  point, 
afcertaining  their  own  jurifdidion,  their  judgment  is 
not  final.  The  caufe  therefore  may  be  brought  be- 
fore the  court  of  feffion  to  try  this  preliminary 
point,  and  if,  upon  a  review,  it  be  judged,  that 
the  juftices  have  exceeded  the  limits  of  their  jurif- 
didion,  the  judgment  they  have  given  in  the  caufe 
mull  alfo  be  declared  void,  as  ultra  vires.  On  the 
other  hand,  if  the  opinion  of  the  juftices  about 
their  own  jurifdidlion  be  affirmed,  the  court  of  fef- 
fion muft  flop  fhort ;  and  however  wrong  the  judg- 
ment upon  the  caufe  may  to  them  appear,  they  can- 
not interpofe,  becaufe  the  judgment  is  final. 

I  fliall  finifh  this  difcourfe  with  a  comparative 
view  of  our  different  chief  courts  in  point  of  dig- 
nity and  pre-eminence.     The  court  of  feilion  is  fo- 
vereign  and  fupreme :  fovereiga  becaufe  it  is  the 
King's  court,  and  it  is  the  King  who  executes  the 
ads  and  decrees  of  this  court :   fupreme,  with  re- 
fpe6l  to  inferior  courts  having  the  fame  or  part  of 
the  fame  jurifdidlion,  but  fubje&d  to  a  review  in 
this  court.     The  court  of  judiciary,  in  the  forego- 
ing refpedts,  ftands  precifely  upon  the  fame  footing 
with  the  court  of  feffion.     The  court  of  exchequer 
is  fovereign,  but  not  fupreme.     I  know  no  inferior 
court  with  which  it  has  a  cumulative  jurifdidion,  and 
whofe  proceedings  it  can  review.     Caufes  cannot  be 
brought   before  the   exchequer   from   any  inferior 
court,  whether  by  redudlion,  advocation,  or  appeal. 
The  admiral  court  again  is,  by  the  acl  1681,  declar- 
ed fovereign,  and  accordingly  every  ad  of  authority 

of 
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of  this  court  goes  in  the  King's  name.  It  is  alfo 
fupreme  with  refpetSl  to  interior  admiral  courts, 
whole  fentences  it  can  review.  But  with  regard  to 
the  courts  of  fefTion  and  judiciary,  it  is  an  inferior 
court,  becaufe  its  decrees  are  fubje(5led  to  a  review 
in  thefe  courts  The  commiflary  court  of  Edin- 
burgh .is  properly  the  bifhop's  court,  and  not  fove- 
reign.  With  refpeft  to  its  fupremacy,  it  ftands  upon 
the  fame  footing  with  the  admiral  court. 
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JURISDICTION  was  originally  a  mighty 
fimple  affair.  The  chieftain  who  led  the  hord 
or  clan  to  war,  was  naturally  appealed  to  in  all  con- 
troverfies  among  individuals. 

Jurisdiction  involved  not  then  what  it  doth  at 
prefent,  viz,  a  privilege  to  declare  what  is  law,  and 
authority  to  command  obedience.  It  involved  no 
more  than  what  naturally  follows  when  two  perfons 
differ  in  matter  of  interefl,  which  is  to  take  the  opi- 
nion of  a  third. 

Thus 
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Thus  a  judge  originally  was  merely  an  umpire  or 
arbiter,  and  litigation  was  in  effect  a  fubmifllon  ; 
upon  which  account  litifconteftation  is,  in  the  Ro- 
man law,  denned  a  judicial  contrad. 

The  chieftain,  who  afterwards  when  feveral  clans 
united  for  common  defence  got  the  name  of  King, 
was  the  fole  judge  originally  in  matters  of  impor- 
tance *.  Slighter  controverfies  were  determined  by 
fellow-fubjeds ;  and  perfons  difringuifhed  by  rank 
or  oince,  were  commonly  chofen  umpires. 

But  differences  multiplying  by  multiplied  con- 
nexions, and  caufes  becoming  more  intricate  by  the 
art  of  fubtilizing,  the  Sovereign  made  choice  of  a 
council  to  affift  him  in  his  awards ;  and  this  coun- 
cil was  denominated,  The  King's  Court  -,  bccaufe  in 
it  he  always  prefided.  Through  moft  of  the  Eu- 
ropean nations,  at  a  certain  period  of  their  hiilory, 
we  find  this  court  efTabliflied. 

In  the  progrefs  of  fociety,  matters  of  jurifdiclion 
becoming  ilill  more  complex,  and  multiplying  with- 
out end,  the  Sovereign,  involved  in  the  greater  af- 
fairs of  government,  had  not  leifure  nor  fl^ill  to  de- 
cide differences  among  his  fubjeds.     Law  became 

*  C  vE  s  A  R  defcrlbing  the  Germans  and  their  manners. 
''  Quum  belluni  civitas  aut  illatum  (.!<.fendit,  aut  infcrt ;  magi- 
**  flratus,  qui  ei  bello  pra:fint,  ut  vits  nscifqiie  habeant  potef- 
*'  tatem,  diljguntur.  In  pace  nullas  communis  cH  ruagiftratus, 
*■''  ftd  principes  regionum  atque  pagorum  inter  iucs  jus  dicunt, 
*•'  contioverriafaue  minuunt."     Cojnnmitariay   Lib.  6. 

2l  fci- 
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a  fcience.  Courts  were  inftituted  5  and  the  feveral 
branches  of  jiirifdidlion,  civil,  criminal,  and  eccle- 
fiaftical,  were  diilributed  among  thefe  courts.  Their 
powers  were  afcertained,  and  the  caufes  that  could 
be  tried  by  them.  Thefe  were  likewife  called  the 
King's  courts,  not  only  as  being  put  in  place  of  the 
King's  court  properly  fo  called,  but  alfo  as  the  King 
did  not  renounce  the  power  of  judging  in  perfon, 
but  only  freed  himfelf  from  the  burden  of  necelTary 
attendance. 

But  the  Sovereign,  jealous  of  his  royal  autho- 
rity, beftowed  upon  thefe  courts  no  other  power  but 
that  of  jurifdi6lion  in  its  ftrideft  fenfe,  viz.  a  power 
to  declare  what  is  law.  Ke  referved  to  himfelf  all 
magilterial  authority,  even  that  which  is  necefTary 
for  explicating  the  jurifdi6lion  of  a  court.  There- 
fore, with  relation  to  fovereign  courts,  citation  and 
execution  proceed  in  the  King's  name,  and  by  hk 
fpecial  authority. 

As  to  inferior  courts,  all  authority  is  given  to 
them  that  is  necelTary  for  explicating  their  jurifdic- 
tioh.  The  truft  is  not  great,  confidering  that  ark 
appeal  lies  to  the  fovereign  court ;  and  it  is  be- 
low the  dignity  of  the  crown,  to  a6l  in  an  inferior 

court. 

In  the  infancy  of  government,  the  danger  was- 
not  perceived,  of  trufting  with  the  King,  both  the 
judicative  and  executive  powers  of  the  law.     But  it 
being  now  underftood,  that  the  fafety  of  a  free  go- 
vernment 
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vernment  depends  upon  balancing  its  feveral  powers^ 
it  has  become  an  eftablifhed  maxim.  That  the 
King,  with  whom  the  executive  part  of  the  law  is 
trufted,  has  no  part  of  the  judicative  power.  "  It 
feems  now  agreed,  that  our  Kings  having  delegat- 
ed their  whole  judicial  power  to  the  judges  of 
*'  their  feveral  courts,  they,  by  the  conilant  and  un- 
*'  interrupted  ufage  of  many  ages,  have  now  gain- 
*'  ed  a  known  and  dated  jurifdidlion,  regulated  by 
*^  certain  eftabliflied  rules,  which  our  Kings  them- 
<«  felves  cannot  make  any  alteration  in,  without  an 
*'  a6t  of  parhament  *."  The  fame,  no  doubt,  is 
nnderflood  to  be  the  law  of  Scotland,  though  fo 
late  as  Craig's  time  it  was  otherwife.  That  author  f 
mentions  a  cafe,  where  it  was  declared  to  be  law, 
that  the  King  might  judge  even  in  his  own  caufe. 

Religion  and  law,  originally  fimple,  were  (Iran- 
gers  to  form.  In  procefs  of  time,  form  took  the 
place  of  fubftance,  and  law,  as  well  as  religion, 
were  involved  in  folemnities.  What  is  folemn  and 
important,  produceth  naturally  order  and  form  a- 
mong  the  vulgar,  who  are  addi6ted  to  objeds  of 
fenfe.  For  this  reafon,  forms  in  moft  languages  are 
named  folemnities,  being  conneded  with  things  that 
are  folemn.  But  by  gradual  improvements  in  fo- 
ciety,  and  by  refinement  of  tafte,  forms  come  in- 
fenfibly  to  be  neglected,  or  reduced  to  their  juft  va- 
lue ;  and  law  as  well  as  religion  are  verging  towards 
their  original  fimplicity.      Thus,    oppofite  caufcs 

*  New  abridgement  of  the  law,  Vol.  I.  Page  ^54. 
f  L.  3.  Dieg.  7.  §  12, 

produce 
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produce  fometimes  the  fame  effeds.  Law  and  re- 
ligion were  originally  fimple,  becaufe  man  was  fo. 
They  will  again  be  fimple,  becaufe  fimplicity  con- 
tributes to  their  perfedlion. 

After  courts  were  indituted,  and  the  cognizance 
of  all  caufes  at  that  time  known  was  diftributed 
among  them,  feveral  new  grounds  of  a6lion  occur- 
ing,  it  behoved  to  be  often  doubtful,  in  what  court 
a  new  adion  fhould  be  tried.  A  n  expeditious  me- 
thod was  invented,  for  refolving  doubts  of  this  fort. 
The  King  was  the  fountain  of  jurifdiclion,  and  to 
him  was  afcribed  the  prerogative  of  delegating  to 
what  judge  he  thought  proper,  any  caufe  of  this 
kind  that  occurred.  This  was  done  by  a  brieve 
from  the  chancery,  directed  to  fome  eilablifhed 
judge,  ordering  him  to  try  the  particular  caufe  men- 
tioned in  the  brievcr  The  King  at  firft  was  under 
no  reftraint  as  to  the  choice  of  the  judge,  other 
than  what  arofe  from  rational  motives  -,  provided 
only,  the  party,  who  was  to  be  made  defendant, 
was  fubjeded  to  the  jurifdi6lion  of  the  judge^named 
in  the  brieve.  This  limitation  was  neceffary  -,  be- 
caufe the  King's  brieve  contained  not  a  warrant  for 
citing  the  party  to  appear  before  the  judge  ;  and  the 
judge's  v/arrant  could  not  reach  beyond  his  territory^ 
But  in  time,  reafon  produced  cuftom,  and  cuflom 
became  law.  Matters  of  moment  behoved  to  be 
delegated  to  a  fupreme  judge  -,  and,  in  general,  the 
rule  was,  to  avoid  mixing  civil  and  criminal  jurif- 
diction. 


In 
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In  the  mofl:  general  fenfe  of  the  word,  every  one 
of  the  King's  writs,  commanding  or  prohibitino- 
^  any  thing  to  be  done,  is  termed  a  brieve.  But 
brieves,  v/ith  refpedl  to  judicial  proceedings,  are  of 
two  kinds.  One  is  dire6led  to  the  fheriff,  or  a  mef- 
fenger  in  place  of  the  fheriff,  ordering  him  to  cite 
the  party  to  appear  in  the  King's  court,  to  anfwer 
the  complaint  m.ade  againft  him.  This  brieve  is, 
in  the  Engliih  law,  termed  an  original,  and  cor- 
refponds  to  our  fummons  including  the  libel.  The 
other  kind  is  that  above  mentioned,  dire61:ed  to  a 
judge,  delegating  to  him  the  power  of  trying  the 
particular  caufe  fct  forth  in  the  brieve. 

Of  the  firfl  kind  of  brieve,  that  for  breaking 
the  King's  protection ,  is  an  inftance  *.  Of  the: 
other  kind,  the  brieve  of  bondage,  the  brieve  of 
diftrefs,  the  brieve  of  mortanceftry,  the  brieve  of 
nouvel  difTeifin,  of  perambulation,  of  teres,  of  right, 
&c.  are  inftances. 

Of  the  lad  mentioned  brieve  the  following  was  it 
peculiar  fpecies.  When  in  the  King's  court  a  quef- 
tion  of  baftardy  occurred,  to  which  a  civil  court  is 
not  competent,  a  brieve  was  dire6led  from  the  chan- 
cery to  the  biiliop,  to  try  the  baftardy  as  a  prejudi- 
cial queftion  -f .  If  fuch  a  cafe  happened  in  an  in- 
ferior court,  the  court,  probably  by  its  own  autho- 
rity, made  the  remit  to  the  fpiritual  court.  And 
the  fame  being  done  at  prefent  in  the  King's  courts, 
there  is  no  longer  any  ufe  for  this  brieve. 

*  Qaon,  attach,  cap.  54.         f  Reg.  Maj.  L.  2.  cap.  50. 

Thf- 
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The  brieve  of  bondage  might  be  dired^d  either 
to  the  jufticiar,  or  to  the  fheriiT  *.  The  brieve  for 
relief  of  cautionryj  might  be  diredled  to  the  jufti^ 
ciar,  fheriff,  or  provofl:  and  bailHes  within  burgh  -f* 
Ths  brieves  of  mortanceflry,  and  of  nouvel  dif- 
feifm,  could  only  be  diredted  to  the  jufticiar  J. 

The  brieve  of  diftrefs,  correfponding  to  th^ 
Englifh  brieve,  Jufticies^  muft  be  examined  more 
deliberately,  becaufe  it  makes  a  figure  in  our  law. 
While  the  pradlice  fubfifted  of  poinding  brevimanii 
for  payment  of  debt,  there  was  no  neceffity  for  the 
interpofition  of  a  judge  to  force  payment  §.  When 
courts  therefore  were  inftituted,  a  procefs  for  pay- 
ment of  debt  was  not  known.  The  rough  prac^ 
tice  of  forcing  payment  by  private  power  being  pro- 
hibited, an  adion  became  neceflary ;  and  the  King 
interpofed  by  a  brieve,  diredbing  one  or  other  judg^ 
to  try  the  caufe.  "  The  brieve  of  diftrefs  for  debts 
Ihail  be  determined  before  the  jufticiar,  fheriff, 
baillies  of  burghs,  as  it  ftiall  pleafe  the  King  by 
*'  his  letter  to  command  them  particularly  within 
*'  their  jurifdidion  ||."  And  it  may  be  remarked 
by  the  way,  that  when  a  decree  was  recovered  un- 
der the  authority  of  this  brieve,  the  judge  direded 
execution  by  his  own  authority,  even  fo  far  as  t6 
adjudge  to  the  creditor,  for  his  payment,  the  land 
of  the  debtor,  if  the  moveables  were  not  fufficienc* 
With  regard  to  the  fheriff  at  leaft^  the  fad  is  af- 

*  Quon.  attach,  cap.  56.         f  Idem.  Gap.  5!.  J  Id^ln* 

cap.  52,  &  53.  §   See  Traft   IV.   Hijlory  of/ecurities  uport 

land  for  payment  of  debt.         ||  Reg.  Maj.  L.  i.   cap.  5* 
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certained  by  the  Ad:  ^6.  P.  1469.     This  brieve 
explains  a  maxim  of  the  common  law  of  England  : 
"  Quod  placita  de  cataliis,  debitis,  &c.  quse  fum- 
*'  mum  40/:?.   attingunt  vel  excedunt,  fecundum 
legem  et  confuetudinem  Angliae  fine  brevi  regis 
placitari  non  debent  *"     The  indulging  a  jurif- 
di6lion  to  the  extent  of  40  fhillings  without  a  brieve, 
arofe  apparently  from  the  hardfhip  of  compelling  a 
creditor  to  take  out  a  brieve  for  a  fum  fo  fmall.    In 
England  the  law  continues  the  fame  to  this  day  -, 
for  the  Iheriff,  without  a  brieve,  cannot  judge  in 
actions  of  debt  beyond  40  fhillings.     But  in  Scot- 
land, an  original  jurifdi6lion  was,  by  ftatute,  be- 
llowed upon  the  Lords  of  feffion,  to  judge  in  ac- 
tions of  debtf ;  and  the  fheriff  and  other  inferior 
judges,  copying  after  this  court,  have,  by  cuftom 
and  prefcription,  acquired  an  original  jurifdidlion  in 
adions  of  debt,  v/ithout  limitation ;  and  the  brieve 
of  diftrefs  is  no  longer  in  ufe,  becaufe  no  longer 
necelTary. 

After  the  fame  manner,  mod  of  thefe  brieves 
have  gone  into  defuetude ;  for  to  nothing  are  we 
more  prone  than  to  an  inlargement  of  power.  A 
court,  which  has  often  tried  caufes  by  a  delegated  ju- 
rifdidlon,  lofes  in  time  fight  of  its  warrant,  and  ven- 
tures to  try  fuch  caufes  by  its  own  authority.  Some 
few  inftances  there  are  of  brieves  ftill  in  force,  fuch 
as  thefe  which  found  the  procefs  of  divifion  of  lands, 
of  terce,  of  lyning  within  burgh,  and  of  perambu- 

*  New  abridgment  of  the  law.  Vol.  I.  page  6/^6. 
+  Aa6i.  P.  1457. 

lation. 
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lation.  For  this  reafon  I  think  it  wrong  in  the 
court  of  fefllon  to  fuftain  a  procefs  of  perambula* 
tion  at  the  lirft  inftance,  which  ought  to  be  carried 
on  before  the  fherifF,  upon  t%  authority  of  a  brieve 
from  the  chancery.  And  what  inclines  me  the  ra- 
ther to  be  of  this  opinion,  is,  that  all  the  brieves 
of  this  fort  preferved  in  ufe,  regard  either  the  fix-^ 
ing  of  land  marches,  or  the  diviflon  of  land  among 
parties  having  incerefl,  which  never  can  be  perform- 
ed to  good  purpofe,  except  upon  the  fpot. 

Soon  after  the  inftitution  of  the  college  of  juf- 
tlce,  it  was  made  a  queftion,  whether  that  court 
could  judge  in  a  competition  about  the  property  of 
land,  without  being  authorized  by  a  brieve  of  right. 
But  they  got  over  the  difficulty  upon  the  following 
confideration ;  ''  That  the  brieve  of  right  was  long 
*'  out  of  ufe;  and  that  this  being  a  fovereign  and 
"  fupreme  court  for  civil  caufes,  its  jurifdi6lion> 
*'  which  in  its  nature-  is  unlimited,  mud  compre- 
"  hend  all  civil  caufes  from  the  lowed  to  the 
«  higheft*/' 

As  the  King's  writs  ifTuing  from  chancery  did 
pafs  under  either  the  Great  or  the  Quarter  Seal, 
fuch  folemnity  came  to  be  extremely  burdenfome, 
and  behoved  to  be  feverely  felt  in  the  multiplication 
of  law  proceedings.  This  circumdance  was,  no 
doubt,  of  influence,  in  antiquating  the  brieves  that 
conferred  a  delegated  jurifdidlion,  and  in  bringing 

*  XJit.  February  1542,  Weems  contra  Forbes,  obferved  by 
Skene  (voce)  Breve  de  redlc* 
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all  caufes  under  fome  one  original  juiifdidlion.  The 
other  fcrc  of  brieve,    which  is   no  other  than  the 
King's  warrant  to  call  the  defendant  into  the  Kino-'s 
court,  has  been  very  long  in  difufe  •,  and  in  place 
of  it  a   fimpler  form   is  chofen,  which   is  a  letter 
from  the  King,  pafTing  under  the  figner,  dircvfled  to 
the  fheriff,  or  to  a  meflenger  in  place  of  the  fheriff, 
ordering  him  to  cite  the  party  to  appear  in  court. 
This  change  probably  happened  without  an  exprefs 
regulation.     A  few   fingular  inftances  which  wer^ 
fuccefsful,    difcovered     the   conveniency  ;  and   in- 
ftances were  multiplied,  till  the  form   became  uni- 
verfal,  and  brieves  from  the  chancery  were  altoge- 
ther neg!e6led.     One  thing  is  certain,  that  letters 
under  the  fignet  for  citing  parties  to  appear  in  the 
King'  courts,  can  be  traced  pretty  far   back.     In 
the   chartulary  of  Paifley,  preferved  in  the  advo- 
cates library  *,  there  is  a   full   copy  of  a  libelled 
fummons,  in  Englifh,  dated  the  2d  February  1468, 
at  the  inftance  of  George,  abbot  of  Paifley,  againft 
the  baillies  of  the  burgh  of  Renfrew,  with  refpedt 
to  certain  tolls,  cuftoms,  privileges,  &c.  for  fum- 
moning  them  to  appear  before  the  King  and  his 
council,  at  Edinburgh,  or  where  it  fhall   happen 
them  to  be  for  the  time,  ending  thus  :  *'  Given  un- 
*'  der  our  fignet  at  Perth,  the  fecond  of  December, 
*'  and  of  our  reign  the  eight  year."     And  there  are 
extant  letters  under  the  fignet -f,  containing  a  charge 
to  enter  heir  to  the  fuperiority,  and  infcft  the  vafTal 
within  twenty  days  j  and,  if  he  fail,    fummoning 
him  to  appear  before  the  Lords  of  council  the  fe- 

*  Page  246.  f  2d  Ju.ie  15 14. 
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venth  of  July  next,  to  hear  him  decerned  to  tyne 
his  fuperiority,  and  that  the  vaflal  fhall  hold  of  the 
next  lawful  fuperior.  ,*'  Given  under  our  fignet  at 
"  Stirling,  the  fecond  of  June,  and  of  our  reign 
*'  the  firft  year."  It  is  to  be  obferved,  at  the  fame  . 
time,  that  this  muft  have  been  a  recent  innova- 
tion;  for  fo  late  as  the  year  1457,  the  ordinary 
form  of  citing  parties  to  appear  before  the  Lords 
of  feffion,  was  by  a  brieve  ilTued  from  chancery  *. 

It  is  probable,  that  originally  every  fort  of  exe^ 
cution,  which  pafTed  upon  the  decrees  of  the  King's 
courts,  was  authorized  by  a  brieve  ilTuing  from 
chancery  ;  for  if  a  brieve  was  neceffary  to  bring  the 
defendant  into  court,  it  is  not  to  be  fuppofed,  that- 
lefs  folemnity  was  ufed  in  executing  the  decree  pro- 
nounced againfl  him  ;  and  that  this  in  particular 
was  the  cafe  when  land  was  apprifed  for  payment  of 
debt,  is  teftified  by  2d  ftatutes  Robert  1.  cap.  19. 
At  what  time  this  form  was  laid  afide,  or  upon 
what  occafion,  we  know  not.  For  fo  far  back  as 
we  have  any  records,  we  find  every  fort  of  execu- 
tion, perfonal  and  real,  upon  the  decrees  of  the 
King's  courts,  authorized  by  letters  paffing  the 
iignet. 

Of  old,  a  certain  form  of  words  was  eftablifhed 
for  every  fort  of  adion  -,  and  if  a  man  could  not 
bring  his  cafe  under  any  eflablifbed  form,  he  had 
no  remedy.  In  the  Roman  law,  thefe  forms  are 
termed  formula  aSfionum,     In  Britain,  copying  from 

*  See  Aa  62.  P.  1457. 
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the  Roman  law,  all  the  King's  writs  or  brieves, 
thefe  at  lead  which  concern  judicial  proceedings, 
are  in  a  fet  form  of  words,  which  it  was  not  lawful 
to  alter.  But  in  the  progrefs  of  law,  new  cafes 
occurring  without  end,  to  which  no  eftablifhed  form 
did  correfpond,  the  Romans  were  forced  to  relax 
from  their  folemnities,  by  indulging  a^Iiones  in  fac- 
tum^ in  which  the  fad  was  fet  forth  without  refe- 
rence to  any  form.  The  Englifh  follow  this  prac- 
tice, by  indulging  oMions  upon  the  cafe.  It  is  pro* 
bable,  that  in  Scotland,  the  warrant  for  citation 
pafTing  under  the  Signet,  was  at  firft  conceived  in  a 
fet  form,  in  imitation  of  the  brieve  to  which  it  was 
fubftituted.  But  if  this  originally  was  the  cafe,  the 
pradlice  did  not  long  continue.  Thefe  forms  have 
been  very  long  negleded,  every  man  being  at  liber- 
ty to  ^tt  forth  his  cafe  in  his  own  words  •,  and  it  be- 
longs to  the  court  to  confider,  whether  the  libel  or 
declaration  be  relevant ;  or,  in  other  words,  whether 
the  fafls  fet  forth  be  a  juft  caufe  for  granting  what 
is  recjuefled  by  the  purfuer. 
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IN  Scotland,  the  forms  of  procefs  againft  abfents, 
in  civil  and  criminal  actions,  differ  too  remark- 
ably to  pafs  unobferved.  Our  curiofity  is  excited 
to  learn  whence  the  difference  has  arifen,  and  upon 
what  principle  it  is  founded  :  and  for  gratifying  our 
curiofity  in  this  particular,  I  can  think  of  no  means 
more  promifing,  than  a  view  of  fome  foreign  laws 
that  have  been  copied  by  us. 

But  in  order  to  underftand  the  fpirit  of  thefe 
laws,  it  will  be  neceffary  to  look  back  upon  the  ori- 
gin of  civil  jurifdidlion,  of  which  I  have  had  occa- 
fion,  in  a  former  trad,  to  give  a  fketch  *  ^  viz, 

*  Hiftory  of  the  Criminal  Law. 

U  4  that. 
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that  at  firft  judges  were  confidered  as  arbiters,  v/ith- 
out  any  magifterial  powers  -,  that  their  authority 
was  derived  from  the  confcnt  of  the  litigants ;  that 
litifconteftation  v/as  in  reality  a  judicial  contradt ; 
and  therefore,  that  the  decrees  of  judges  had  not  a 
(Ironger  cffedl  than  an  award  pronounced  by  an  ar- 
biter properly  fo  called.  Upon  this  fyflem  of  ju- 
rifdidion,  there  cannot  be  fuch  a  thing  as  a  procefs 
in  abfence ;  for  a  judge,  whofe  authority  depends 
upon  confent,  cannot  give  judgment  againft  any 
perfon  who  fubmits  not  to  his  jurifdidion.  But  ci- 
vil jurifdidlion,  like  other  human  inventions,  faint 
and  imperfedl  in  its  commencement,  was  improved 
in  courfe  of  timiC,  and  became  a  more  ufeful  fyftem. 
After  a  publick  was  recognized,  and  a  power  in  the 
publick  to  give  laws  to  the  fociety,  and  to  direct  its 
operations,  the  confent  of  litigants  was  no  longer 
necefiary  to  found  jurifdidtion.  A  judge  is  held  to 
be  a  publick  officer,  having  authority  from  the  pub- 
lick to  fettle  controverfies  among  individuals,  and 
to  oblige  them  to  fubmit  to  his  decrees.  The  de- 
fendant, being  bound  to  fubmit  to  the  authority  of 
the  court,  cannot  hurt  the  purfuer  by  refufing  to 
appear  -,  and  hence  a  procefs  in  abfence  againft  a  per- 
Jipn  who  is  legally  cited. 

I N  the  primitive  ftate  of  Rome,  jurifdidtion  was 
altogether  voluntary.  A  judge  had  no  coercive 
power,  not  even  that  of  citation.  The  firft 
dawn  of  authority  we  difcover  in  old  Rome,  with 
relation  to  judicial  proceedings,  is  a  power  which 
was  given  to  the  claimant  to  drag  his  party  into 
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court,  oh  tor  to  collo^  as  exprefTed  in  the  Roman  law. 
This  was  a  very  rude  form,  fuitable  however  to  the 
ignorance  and  rough  manners  of  thofe  times.    This 
ghmpfe  of  authority  was  improved,  by  transferring 
the  power  of  forcing  a  defendant  into  court,  from 
the  claimant  to  the  judge  ;  and  this  was  a  natural 
tranfition,  after  a  judge  was  held  to  be  a  publick 
officer,  veiled  with  every  branch  of  authority  that 
is  neceflary  to  expHcate  his  jurifdidion.     Litifcon- 
teftation  ceafed  to  be  a  judicial  contrad.     But  as 
our  notions  do  not  immediately  accommodate  them- 
felves  to  the  fluduation  of  things,  litifconteftation 
continued  to  be  handled  by  lawyers  as  a  judicial 
contraft,  long  after  jurifdidlion  was  authoritative, 
and  neither  inferred   nor  required  confent.     Litif- 
conteftation, it  is  true,  could  no  longer  be  reckoned 
a  contradt :  but  then,  as  any.  fubterfuge  will  fervc 
a  lawyer,  it  was  defined  to  be  a  quaft'CQXiXx2JE!i  \ 
which,  in  plain  language,  is  faying,  that  it  hath 
nothing  of  a  contrad  except  the  name.     We  return 
to  the  hiftory.     The  power  of  citation  aflumed  bjr 
the  judge,  was  at  firft,  like  moft  innovations,  ex- 
ercifed  with  remarkable  moderation.     The  defend- 
ant in  civil  caufes  behoved,  for  the  moft  part,  to  be 
cited  no  fewer  than  four  times,  before  he  was  bound 
to  put  in  his  anfwer.     The  fourth  citation  was  pe- 
remptory, and  carried  the  following  certification : 
^'  Etiam  abfente  diverfa  parte,  cogniturum  fe,  et 
''  pronunciaturum  *.'*    What  followed  is  diftindly 
explained.     '^  Et  poft  edidum  peremptorium  im- 
^'  petratum,  cum  dies  ejus  fupcjpvenerit,  tunc  ab- 

*  L.  71.  de  jadlciis. 
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"  fens  citarl  debet :  et  five  refponderit,  five  non  ref- 
*'  ponderit,  agetur  caufa,  et  pronunciabitur  :  non 
*'  utique  fecundum  prsefentem,  fed  interdum  vel 
"  abfens,  fi  bonam  caufam  habuit,  vincet  *." 

In  criminal  adtions,  the  form  of  proceeding 
againft  abfents,  appears  not,  among  the  Romans, 
to  have  been  thoroughly  fettled.  Two  refcripts  of^ 
the  Emperor  Trajan  are  founded  on,  to  prove,  that 
no  criminal  ought  to  be  condemned  in  abfence. 
And  becaufe  a  proof  ex  parte  cannot  afford  more 
than  a  fufpicion  or  prefumption,  the  reafori  given  is, 
''  Qtiod  fatius  eft  impunitum  relinqui  facinus  no- 
"  centis,  quam  innocentem  damnare."  On  the 
other  hand,  it  is  urged  by  fome  writers,  that  con- 
tumacy, w^hich  is  itfelf  a  crime,  ought  not  to  af- 
ford protedion  to  any  delinquent ;  and  therefore  that 
a  criminal  aftion  ought  to  be  managed  like  a  civil 
a6lion.  Ulpian,  to  reconcile  thefe  two  oppofite  opi- 
nions, labours  at  a  diftin6t:on  j  admits,  as  to  lefi^r 
crimes,  that  a  perfon  accufed  may  be  condemned 
in  abfence  ;  but  is  of  opinion,  that  of  a  capital 
crime  no  man  ought  to  be  condemned  in  abfence -f. 
Marcian  fcems  to  be  cf  the  fame  opinion  J.  And 
it  is  laid  down,  that  the  criminals  whole  eifedts,  in 
this  cafe,  were  inventaried  and  fequeftred  ;  to  the 
effecTr,  that  if  within  the  year  he  did  not  appear  to 
purge  his  contumacy,  the  whole  fhould  be  confif- 
cated||. 

*  Ibid.  1.  73.         t  L.  5.  de  pcenis.  %  h.  i.  pr.  et  §  i. 

de  requir.  vel  abfen.  daninan.         ||  P'iz.  in  the  title  fiOw  men- 
tioned. 
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This  form  of  proceeding,  as  to  civil  aflions  at 
leaft,  appears  to  have  a  good  foundation  both  in 
juflice  and  expediency.  If  my  neighbour  refufe  to 
do  me  juftice,  it  is  the  part  of  the  judge  or  magi- 
flrate  to  compel  Itim.  If  my  neighbour  be  con- 
tumacious, and  refufe  to  fubmit  to  legal  authority, 
this  may  fubje6l  him  to  punifhment,  but  cannot  im- 
pair my  right.  In  criminal  caufes,  where  pun  fh- 
ment  alone  is  in  view,  there  is  more  room  for  he- 
fitating.  No  individual  hath  an  intereft  fo  fubftan- 
tial,  as  to  make  a  profecution  necelTary  merely  up- 
on his  account ;  and  therefore  writers  of  a  mild 
temper,  fatisfy  themfelves  with  punifhing  the  per- 
fon  accufed  for  his  contumacy.  Others,  of  more 
fevere  manners,  are  for  proceeding  to  a  trial  in  every 
cafe  which  is  not  capital. 

That  a  difference  fhould  be  eflablifhed  between 
civil  and  criminal  adiions,  in  the  form  of  proceed- 
ing, is  extremely  rational.  I  cannot  however  help 
teftifying  fome  degree  of  furprife,  at  an  opinion, 
which  gives  peculiar  indulgence  to  the  more  atroci- 
ous crimes.  I  fhould  rather  have  expeded,  that 
the  horror  mankind  naturally  have  at  fuch  crimes, 
would  have  difpofcd  thefe  writers,  to  break  through 
every  impediment,  in  order  to  reach  a  condign  pu- 
nifhment i  leaving  crimes  which  make  a  lefs  figure, 
to  be  profecuted  in  the  ordinary  form.  Nature  and 
plain  fenfe  undoubtedly  fuggeil  this  difference.  But 
thefe  matters  were  at  Rome  fettled  by  lawyers,  who 
are  led  more  by  general  principles,  than  by  plain 
ienfations.     And   as  the   form  of  civil  a6lions,  it 
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be  fuppofed,  was  firft  eftablifhed,  analogy  moved 
them  to  bring  pecuniary  mulds,  and  confequently 
all  the  lefler  crimes  under  the  fame  form. 

I  reckon  it  no  flight  fupport  to  the  foregoing  re- 
fiedion,  that  as  to  high  treafon,  the  greated  of  all 
crimes,  the  Roman  lawyers,  deferting  their  favourite 
do(5lrine,  permitted  adlion  to  proceed  upon  this 
crime,  not  only  in  abfence  of  the  perfon  accufed, 
but  even  after  death  *. 

S  o  far  back  as  we  can  trace  the  laws  of  this 
ifland,  by  the  help  of  ancient  writings  and  records, 
"we  find  judges  veftcd  with  authority  to  explicate 
their  jurifdid ion.  We  find,  at  the  fame  time,  the 
original  notion  of  jurifdidion  fo  far  prevalent,  as 
to  make  it  a  rule,  that  no  caufe  could  be  tried  in 
abfence  •,  which  to  this  day  continues  to  be  the  law 
of  England.  This  rule  is  unqueflionably  a  great 
obilrudion  to  the  courfe  of  juftice.  For  infteadof 
trying  the  caufe,  and  awarding  execution  when  the 
claim  is  found  juR,  it  has  forced  the  l^nglifh  courts 
upon  a  wide  circuit  of  pains  and  penalties.  The 
refufing  to  fubmit  to  the  juftice  of  a  court  inverted 
with  legal  authority,  is  a  crime  of  the  grofifeft  na- 
ture, being  an  ad  of  rebellion  againft  the  ftate. 
And  it  is  juftly  thought,  that  the  perfon  who  re- 
fufes  to  fubmit  to  the  laws  of  his  country,  ought 
not  to  be  under  the  protedion  of  thefe  laws.  There- 
fore, this  contempt  and  contumacy,  in  civil  adions 
iis  well  as  criminal,  fubjeds  the  party  to  diverfe 

•  L.  n.  ad  leg.  Jul  iBajell. 
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forfeitures  and  penalties.  He  is  held  to  be  a  rebel 
or  out-law  :  he  hath  not  perfonam  ftandi  in  judicio  : 
he  may  be  killed  impune  ;  and  both  his  hfe-rent  and 
fingle  efcheat  fall  *. 

I N  Scotland,  we  did  not  originally  try  even  civil 
caufes  in  abfence,  more  than  the  Englifli  do  at  pre- 
fent.     The  compulfion  to  force  the  defendant  to 
appear,  was  attachment  of  his  moveables,  to  the 
pofleflion  of  which  he  was   reftored   upon  finding 
bail  to  fift  himfclf  in  court.     If  he  remained  ob- 
ftinate,  and  offered  not  bail,  the  goods  attached 
were  delivered  to  the  claimant,  who  remained  in 
pofTefTion,  till  the  proprietor  was  willing  to  fubmit 
to  a  trial.     This  is  plainly  laid  down  in  the  cafe  of 
the  brieve  of  right,  or  declarator  of  property ;  where, 
if  the  defendant  remain  contumax,  and  neither  ap- 
pear nor  plead  an  efToinzie,  the  land  in  controverfy 
is  feized  and  fequeftred  in  the  King's  hands,  there 
to  remain  for  fifteen  days :  if  the  defendant  appear 
within  the  fifteen  days,  he  recovers  the  poflefflon, 
upon    finding    caution    to    anfwer  as   law    will  : 
otherwife   the   land   is   adjudged  to   the    purfuer, 
after    which   the   defendant    has    no    remedy   but 
by   a  brieve  of   right +.     Neither    appears   there 
to  be  any  fort  of  cognition  in  other  civil  caufes, 
fuch  as   adlions  .  for   payment    of  debt,    for  per- 
formance   of    contrads,     for    moveable    goods  ; 
where  the  firfl  ftep  was  to  arrefl:  the    defendant's 
moveables,  till  he  found  caution  to  anfwer  as  law 

*  New  abrldg.  of  the  law.  Tit.  (Outlawry)  f  Reg.  Maj.. 

1.  I.  cap.  7. 
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will  *.  And  in  thefe  cafes,  as  well  as  In  the 
brieve  of  right,  the  goods  attached  were,  no  doubt> 
delivered  to  the  claimant,  to  be  poJOTefTed  by  him 
while  his  party  remained  contumacious. 

After  the  Roman  law  prevailed  in  this  part  of 
the  ifland,  the  foregoing  prad:ice  wore  out,  and, 
with  regard  to  civil  actions,  gave  place  to  a  more 
mild  and  equitable  method,  which,  ^without  fub- 
jeding  the  defendant  to  any  penalty,  is'  more  avail- 
able to  the  purfuer.  This  method  is  to  try  the  caufe 
in  ablence  of  the  defendant,  in  the  fame  manner  as 
was  done  in  Rome,  of  which  mention  is  made 
above.  The  relevancy  is  fettled,  proof  taken,  and 
judgment  given,  precifely  as  where  the  defendant  is 
prefent.  The  only  inconvenience  of  this  method, 
upon  its  introduction,  was  the  depriving  the  purfuer 
of  the  defendant's  teftimony,  when  he  chofe  to  re- 
fer his  libel  to  the  defendant's  oath.  This  was  re- 
medied by  holding  the  defendant  as  confeffed  upoA 
the  libel.  To  explain  this  form,  I  muft  fhortly 
premife,  that  by  the  old  law  of  this  ifland,  it  was 
reckoned  a  hardfhip  too  great,  to  oblige  a  man  to 
give  evidence  againft  himfelf ,  and  for  that  reafon 
the  purfuer,  even  in  a  civil  action,  was  denied  the 
benefit  of  the  defendant's  tellimony.  In  Scodand, 
the  notions  of  the  Roman  law  prevailing,  which, 
in  the  particular  now  mentioned,  were  m^ore  equi- 
table than  our  old  law,  it  was  made  a  rule,  that  the 
defendant  in  a  civil  a6tion  is  bound  to  give  evidence 
againft  himfelf ;  and  if  he  refufe  to  give  his  oath, 

"»  Quon.  attach,  cap.  i.  cap.  49.  §  3, 
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he  is  held  as  con  fe (Ting  the  fadb  al ledge  J  by  the 
purfuer.  This  pradice  was  at  hand  to  be  tranf- 
ferred  into  a  procefs  where  the  defendant  appears 
not  ;  and  from  this  time  the  contumacy  of  the  de- 
fendant who  obeys  not  a  citation  in  a  civil  caufe, 
has  been  attended  with  no  penal  confequence ;  for 
a  good  reafon,  that  the  purfuer  hath  a  more  effec- 
tual method  tor  attaining  his  end,  which  is  to  in- 
fift,  that  the  defendant  be  held  as  confeft  upon  the 
libel.  Nor  is  this  a  ftretch  beyond  realbn  •,  for  the 
defendant's  acquiefcence  in  the  claim  may  jullly  be 
prefumed,  'from  his  refufmg  to  appear  in  court. 

But  this  new  form  is  defedlive  in  one  particular 
cafe.  We  hold  not  a  party  as  confeil,  unlefs  he 
be  cited  perfonaliy.  W  hat  if  one,  to  avoid  a  per- 
fonal  citation,  keep  out  of  the  way  :  is  there  no  re- 
medy in  this  cafe  ?  why  not  recur  to  the  ancient  prac- 
tice of  attaching  his  effects,  till  he  find  caution  to 
anfwer  ? 

The  Englifh  regulation,  that  there  can  be  no 
trial  in  abience,  holds,  we  may  beHeve,  in  criminal 
as  well  as  in  civil  caufes,  not  even  excepting  a  pro- 
fecution  for  high  treafon.  But  as  this  crime  will 
never  be  fuffered  to  go  unpuniihed,  a  method  has 
been  invented,  which,  by  a  circuit,  fupplics  the 
defedl  of  the  common  law.  If  a  party  accufed 
of  treafon  or  felony,  concumacioufly  keep  out  of 
the  way,  the  crime,  it  is  true,  cannot  be  tried  :  but 
the  perfon  accufed  may  be  outlawed .  for  contu- 
macy J  and  the  outlawry,  in  fuch  cafes,  is  made  the 

means 
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means  to  gain  the  end  propofed  by  the  profecu- 
tion.  For  though  outlawry,  by  the  common  law, 
hath  no  other  effcft,  as  above  obferved,  than  a  de- 
nunciation upon  a  horning  with  us ;  yet  the  horror 
of  ilich  offences  harh  introduced  a  regulation  beyond 
the  common  law,  viz.  that  outlawry  in  the  cafe  of 
telony,  fubje6ts  the  party  to  that  very  punifhment 
which  is  infiided  upon  a  felon  convi6l ;  and  the 
like  in  treafon,  corruption  of  blood  excepted.  There 
is  no  occafion  to  make  any  circuit  with  relation  to 
other  crimes.  For  the  punifhment  of  outlawry,  by 
the  common  law,  equals  the  puniibment  of  any 
crime,  treafon  and  felony  excepted. 

Hence  the  reafon  why  death  before  trial,  is,  in 
England,  a  total  bar  to  all  forfeitures  and  penalties, 
«ven  for  high  treafon.  The  crime  cannot  be  tried 
in  abfence  ;  and  after  death  there  can  be  no  con- 
tempt for  not  appearing. 

Lawyers  have  generally  but  an  unhappy  talent 
at  reformation  ;  for  they  feldom  aim  at  the  root  of 
the  evil.  In  the  cafe  before  us,  a  fuperflitious  at- 
tachment to  aiicient  forms,  hath  led  Englifh  law- 
yers into  a  glaring  abfurdity.  To  prevent  the  ha- 
zard of  injuftice,  there  mud  not  be  fuch  a  thing  as 
a  trial  in  abfence  of  the  perfon  accuft;cl.  Yet  no 
difficulty  is  made  to  prefume  a  man  guilty  in  ab- 
fence without  a  trial,  and  to  punifh  him  in  the  fame 
manner  as  if  he  had  been  fairly  tried  and  regularly 
condemned.  This  is  in  truth  converting  a  privilege 
imo  a  penalty,  and  holding  the  abfent  guilty,  with- 
out 
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out  allowing  them  the   benefit  of  a  trial.     The  ab-  I 

furdity  of  this  method  is  equally  glaring  in  another 
inftance.  It  is  not  fufRcient  that  the  defendant  ap- 
pear in  court :  it  is  neceiTary  that  he  plead,  and  put 
himfelf  upon  a  trial  by  his  country.  The  EngUfh 
adhere  ftriclly  to  the  original  notion,  that  a  procefs 
implies  a  judicial  contradl,  and  that  there  can  be 
no  procefs,  unlefs  the  defendant  fubmit  to  have  his 
caufe  tried.  Upon  this  account,  it  is  an  eflablifh- 
ed  rule,  that  the  perfon  accufcd  who  (lands  mute 
or  refufes  to  plead,  cannot  be  tried.  To  this  cafe 
a  peculiar  punifhm.ent  is  adapted,  difiinguifhed  by 
the  name  of  •  peine  fcrl  et  dure  :  The  perfon  accufed 
is  prefiTed  to  death.  And  there  are  inftances  upon 
record,  of  perfons  fubmitting  to  this  punifhment, 
in  order  to  fave  their  landeflates  to  their  heirs, 
which,  by  the  law  of  England,  are  forfeited  on 
fome  cafes  of  felony,  as  well  as  on  high  treafon. 
But  here  again  high- treafon  is  an  exception.  Stand- 
ing mute  in  this  cafe  is  attended  Vv'ith  the  fame  for- 
feiture, which  is  inflided  on  a  perfon  attainted  of 
hio;h  treafon. 

We  follow  the  Englifh  law  fo  far  as  that  no 
crime  can  be  tried  in  abfence.  Some  exceptions  to 
this  rule  were,  it  is  true,  for  a  time,  indulged, 
which  fhall  be  mentioned  by  and  by.  But  we  at 
prefent  adhere  fo  ftri6lly  to  the  rule,  that  a  decree 
in  abfence,  obtained  by  the  procurator- fifcal  before 
an  inferior  court  for  a  bloodwit  upon  full  proof, 
was  reduced  :  "  The  Lords  being  of  opinion,  that 
*'  a  decreet  in  abfence  could  not  proceed  -,  and  that 
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"  the  judge  cculd  go  no  further,  than  to  fine  the 
*'  party  for  contumacy,  and  to  grant  warrant  to 
"  apprehend  him,  till  lie  fliould  find  gaution  to  ap- 
*'  pear  perfonally  *." 

It  is  certainly  a  defe6l  in  our  law,  that  volun- 
tary abfence  fhould  be  a  prote6lion  againfl:  the  pu- 
nifhment  of  atrocious  crimes.  Excepting  the  crime 
of  high  treafbn,  with  regard  to  which  the  Englifli 
regulation  hath  now  place  with  us,  the  punifhment 
of  outlawry,  whatever  the  crime  be,  never  goes 
farther  than  fingle  and  liferent  efcheat. 

As  to  the  trial  of  a  crime  after  death,  which 
by  the  Roman  law,  was  indulged  in  the  cafe  of 
treafon,  there  are  two  reafons  againft  it.  The  firft 
and  chief  is,  that  whether  the  crime  be  committed 
againft  the  publick  or  againft  a  private  perfon,  re- 
fentment,  the  fpring  and  foundation  of  punifhment, 
ought  to  be  buried  with  the  criminal  ^  and,  in  fafl, 
never  is  indulged  by  any  perfon  of  humanity,  after 
the  criminal  is  no  more.  The  other  is  drawn  from 
the  unequal  fituation  of  the  relations  of  the  de- 
ceafed,  who,  unacquainted  with  his  private  hiftory, 
have  not  the  fame  means  of  juftification,  which  to 
himfelf,  as  it  may  be  fuppofed,  would  have  been  an 
eafy  tallc.  Upon  this  account,  the  indulging  cri- 
minal profecutions  after  death,  would  open  a  door 
to  moft  grievous  oppreflion.  In  a  country  where 
fuch  is  the  law,  no  man  can  can  be  fecure,  that  his 
heirs  fhall  inherit  his  fortune.     With  refpefl,   how- 

•  Dalrymple,  19th  July  1 715,  Procurator-fifcal  contra  Simpfon. 
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ever,  to  treafon,  it  feems  reafonable,  that  in  feme 
fingular  cafes  it  ought  to  be  excepted  from  this  rule. 
If  a  man  be   flain  in   battle,    fighting  obftinately 
againft  an  eilablifhed  government,  there  is  no  in- 
humanity in  forfeiting  his  edate  after  his  death  :  nor 
can  fuch  a  privilege  in  the  crown,  confined  to  the 
cafe  now  mentioned,  be  made  an  engine  of  oppref- 
fion,  confidering  the   notoriety  of  the  fa6l.     And 
indeed  it  carries  no  flight  air  of  abfurdity,  that  the 
mofl  daring  a(5ls  of  rebellion,  viz.   rifing  in  arms 
againft  a  lawful  fovereign,  and  oppofing  him  in  bat- 
tle, lliould,  if  death  enfue,  be  out  of  the  reach  of 
law  :  for  dying  in  battle,  honourably  in  the  man's 
own  opinion  and  in  that  of  his  aflbciates,  can  in  no 
light  be  reckoned  a  punifhment.     This  in  reality  is 
a  very  great  encouragement,  to  perfevere  in  rebel- 
lion.    A  man  who  takes  arms  againft  his  country, 
where  fuch  is  the  law,  can  have  no  true  courage,  if 
he  lay   them  down,  till  he  either  conquer  or  die. 
This  may  be  thought  a  reafonable  apology  for  the 
Roman  law,  which  countenanced  a  trial  of  treafon 
after  death,  confined  exprefly  to  the  cafe  now  men- 
tioned.    "  Is,  qui  in   reatu  decedit,  integri  ftatus 
*'  decedit.     Extinguitur  enim  crimen  mortalitate, 
*'  nifi  forte  quis  majeftatis  reus  fuit ;  nam  hoc  cri- 
*'  mine,    nifi  a  fucceflbribus    purgetur,    hereditas 
*'  fifco  vindicatur.     Plane  non  quifquis  legis  Juliae 
**  majeftatis  reus  eft,  in  eadem  conditione  eft  ;  {td 
*'  qui  perduellionis  reus  eft,  hoftili  animo  adverfus 
*'  rempublicam  vel  principem  animatus  :  cseterum 
*'  fi  quis  ex  alia  caufa  legis  Julise  majeftatis  reus  fit, 
"  morte  crimine  liberatur  *.** 

*   L.  ult.  ad  leg.  Jul.  majeft. 

X  2  The 
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The  Roman  law  was  copied,  indifcreetly  indeed, 
by  our  legiflature,  aiidiorizing,  without  any  limi- 
tation, a  procefs  for  treafon  after  the  death  of  the 
perfon  fufpcfted  *.  But  the  legiflature,  refle6ting 
upon  the  danger  of  trufling  with  the  crown  a  pri- 
vilege fo  extraordinary,  did,  by  an  a6l  in  the  year 
1542.  which  was  never  printed,  reftrain  this  privi- 
lege within  proper  bounds.  The  words  are : 
And  becaufe  the  faids  Lords  think  the  faid  acl 
{viz.  the  A6b  1540)  too  general  and  prejudicial 
to  all  the  Barons  of  this  realm  ;  therefore  ftatutes 
and  ordains,  that  the  faid  a<5i:  (hall  have  no  place 
in  time  coming,  but  againft  the  airs  of  them 
that  notourly  committs,  or  Hiall  commit  crimes 
of  lefe  majefty  againfl  the  King's  perfon,  againft 
the  realm  for  everting  the  fame ;  and  againft 
them  that  Ihall  happen  to  betray  the  King's  ar- 
my, allenarly,  it  being  notourly  known  in  their 
time :  and  the  airs  of  thefe  perfons  to  be  called 
and  purflied  within  five  years  after  the  deceafe  of 
the  faid  perfons  committers  of  the  faids  crimes : 
and  the  faid  time  being  bypaft,  the  faids  airs  ne- 
ver to  be  purfued  for  the  famef." 

A  pro- 

*  Aa  6g.  P.  1540. 

-j-  In  the  ye^r  16:9,  Robert  Lo^an  of  Reftalrig  was,  afvcr 
his  death,  accufed  in  parliament,  as  ^iccefTory  to  the  Earl  of 
Cowrie's  confpiracy,  and  his  tflate  was  forfeited  to  the  crown  ; 
though,  in  appearance  at  leaf!:,  he  had  died  a  loyal  fubjetft,  and 
in  fad  never  had  committed  any  ouvert  aft  of  treafon.  Strange* 
that  this  ftatute  was  never  once  mentioned  during  the  trial,  as 
fufHcient  to  bar  the  profecuiion  !  Whether  to  attribute  this  to 
the  undue  influence  of  the  crown,  or  to  th«  grofs  ignorance  and 
ftupidity  of  our  men  of  \a\\  at  that  per,ocl,  I  am  at  a  lofs.    Of 
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A  procefs  of  treafon  againft  an  abfent  perfon  re- 
gularly cited,  reds  upon  a  different  footing.     It  is 
fome  prefumption  of  guilr,  that  a  man  accufed  of 
a  crime,  obllinately  refufes  to  fubmit  himfelf  to  the 
law  of  his  country  ;  and  yet  the  dread  of  injuftice 
or  of  falfe  witnefles,  may,  with  an  innocent  perfon, 
be  a  motive  to  keep  our  of  the  way.     This  uncer- 
tainty about  the    motive   of   the  perfon    accufed, 
ought  to  confine  to  the  highefl:  court  every  trial  in 
abfence,  that  of  treafon  efpecially,  where  the  perfon 
accufed  is  not  upon  an  equal  footing  with  his  pro- 
fecutors.     And  probably  this  would  have  been  the 
pradlice  in  Scotland,  but  for  one  reafon.     The  M- 
fions  of  our  parUament  of  old,  were  generally  too 
fhort  for  a  regular  trial  in  a  criminal  caufe.     Upon 
this  account,  the  trial   of  treafon  after  death,  was, 
from  neceffity  rather  than  choice,  permitted  to  the 
court  of  judiciary.     And  this  court  which  enjoyed 
the  greater  privilege,  could  entertain  no  .doubt  of 
tlie  lefs,  viz.  that    of   trying    treafon,  in  abfence. 
This  latter  power  however  being  called  in  queftion, 
the  legiflature  thought  proper  to  countenance  it  by 
an  exprefs  ftatute  ;  not  indeed  as  tq  every  fpecies  of 
treafon  in  genera],  but  only  in  the  cafe  of  "  trea- 
"  fonable  rifing  in  arms,  and  open  and  manifed 
"  rebellion  againft  his  majefly  *." 

From  this  dedu6lion  it  will  be  manifeft,  that  the 
Ad  31.  P.  1690,  refcinding  certain  forfeitures  in 

one  thing  I  am  certain,  that  there  is  not  to  be  found  upon  re- 
cord, another  inT.ance  of  fuch  flagrant  injuftice  in  judicial  pro- 
ceedings. *  Ad  1 1 .   P.  1669. 

X  3  ^  ab- 
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abfence  pronounced  by  the  court  of  judiciary  before 
the  faid  ftatute  1669,  proceeds  upon  a  miftake  in 
facl,  in  fubfuming,  "  That  before  the  year  1669, 
*'  there  was  no  law  impowering  the  Lords  of  juf- 
*'  ticiary  to  forfeit  in  abfence  for  perduelhon.'* 
And  yet  this  miftake  is  made  an  argument,  not  in- 
deed for  depriving  the  court  of  judiciary  of  this 
power  in  time  coming,  but  for  annuHing  all  fen- 
tences  for  treafon  pronounced  in  abfence  by  this 
court  before  the  1669.  Thefe  fentences,  it  is  true, 
proceeding  from  undue  influence  of  minifterial 
power,  deferved  little  countenance.  But  if  they 
were  iniquitous,  it  had  been  fuitable  to  the  dignity 
of  the  legiflature,  to  annul  them  for  that  caufe, 
inftead  of  affigning  a  reafon  that  cannot  bear  a  fcru- 
tiny.  However  this  be,  I  cannot  avoid  obferving, 
that  the  jurifdi6lion  of  the  court  of  judiciary  to  try 
in  abfence  open  and  manifeil  rebellion,  was  far  from 
being  irrational.  And  it  is  remarkable,  that  this 
was  the  opinion  of  our  legiflature,  even  after  the 
revolution  ;  for  though  they  were  willing  to  lay  hold 
of  any  pretext  to  annul  a  number  of  unjuft  forfei- 
tures, they  did  not  however  find  it  convenient  to 
abrogate  the  ftatute  1 66g^  but  left  it  in  full  force. 
Comparing  our  law  in  this  particular  with  that  of 
England,  it  appears  to  me  clear,  that  the  form  au- 
thorized by  the  faid  ftatute,  which  gives  accefs  to  a 
fair  trial,  ought  to  be  preferred  before  the  Englifh 
form,  which  annexes  the  higheft  penalties  to  an  out- 
lawry for  treafon,  without  any  trial. 
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It  rcmtiins  only   to  be  obferved,  that  the  Eng- 
lifh  treafon  laws,  being  fince  the  union  made  apart 
of  our  criminal  law,  the  foregoing  regulations,  for 
trying  the  crime  of  treafon  in  abfence  of  the  party 
accufed  or  after  his  death,  are  at  an  end  ;  and  at 
prefent,  that  the   rule  holds  univerfally,    that  no 
crime  can   be  tried  in   abfence.     In  England,  no 
crime  was  ever  tried  in  abfence,  far  lefs  after  death. 
The  parliament  itfelf  did   not  afTume  this  power  •, 
for  an  attainder  for  high  treafon  in  abfence  of  the  • 
delinquent,  proceeds  not  upon  trial  of  the  caufe, 
but  is  of  the  nature  of  an  outlawry  for  contumaci- 
ous abfence.     Nor  is  this  form  varied  by  the  union 
of  the  two  kingdoms ;  for  the  Britifh  parliament, 
as  to  all  matters  of  law,  is  governed  by  the  forms 
eftablifhed  in  the  Englifli  parliament  before  the  uni- 
on.    At  the  fame  time,  the  humanity  of  our  pre- 
fent manners,  affords  great  fecurity,  that  the  trea- 
fon laws  will  never  be  fo  far  extended  in  Britain  as 
they  have  been  in  Scotland,  to  forfeit  an  heir  for 
the  crime  of  his  ancellor.     I  am   not  of  opinion, 
that  fucii  a  forfeiture  is  repugnant  to  the  common 
rules  of  juftice,    when  it  is  confined  to  the  cafe 
above  mentioned  ;  and  yet  it  is  undoubtedly  more 
beneficial  for  the  inhabitants  of  this  ifland,  that  by 
the  mildnefs  of  our  laws  fome  criminals  may  efcape, 
than  that  an  extraordinary  power,  which  in  peril- 
ous times  may  be  flretched   againft  the  innocent, 
fhould  be  lodged  even  in  the  fafeft  hands.     The 
national  genius,  fo  far  from  favouring  rigorous  pu- 
nifhments,  or  any  latitude  in  criminal  profecutions, 
has  the  dired   oppofite  tendency.     There   cannot 
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be  a  {Ironger  evidence  of  this  benign  difpofition, 
than  the  lace  a6ls  of  parliament,  difcharging  all  for- 
feiture of  lands  or  hereditaments,  even  for  high 
treafon,  after  the  death  of  the  Pretender  and  his 
two  fons  *. 

*  7ih  Ann.  zo.  and  17th  Gto,  IT.  39, 
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Execution  againfl:  Moveables 
and  Land  for  payment  of  debt. 


AGAINST  a  debtor  refraiftory  or  negligent,  the 
proper  legal  remedy  is  to  lay  hold  of  his  ef- 
feds  for  paying  his  creditors.  This  is  the  method 
prefcribed  by  the  Roman  law  *,  with  the  following 
addition,  that  the  moveables,  as  of  lefs  importance 
than  the  land,  fhould  be  firft  fold.  But  the  Roman 
law  is  defedlive  in  one  refped,  that  the  creditor  was 
difappointed,  if  no  buyer  was  found.     The  defect 

*L.  15.  §  2.  dere  judic, 
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was  fupplied  by  a  refcrlpt  of  the  Emperor  *,  ap- 
pointing, that,  failing  a  purchafer,  the  goods  fhall 
be  adjudged  to  the  creditor  by  a  reafonable  extent. 

Among  other  remarkable  innovations  of  the  feu- 
dal law,  one  is,  that  land  was  withdrawn  from  com- 
merce, and  could  not  be  attached  for  payment  of 
debt.  Neither  could  the  vafTal  be  attached  perfo- 
nally,  becaufe  he  was  bound  perfonally  to  the  fupe- 
rior  for  fervice.  The  moveables  therefore,  which 
were  always  the  chief  fubjed:  of  execution,  came  now 
to  be  the  only  fubjedl.  In  England,  attachment  of 
moveables  for  payment  of  debt,  is  warranted  by  the 
King's  letter  diredled  to  the  Sheriff,  commonly  cal- 
led a  Fieri  Facias  ;  and  this  pradice  is  derived  from 
common  law  without  a  flatute.  The  fheriff  is  com- 
manded,  "  to  fell  as  many  of  the  debtor's  move- 
*'  ables  as  will  fatisfy  the  debt,  and  to  return  the 
*'  money  with  the  writ  into  the  court  at  Weftmin- 
**  fter."  The  method  is  the  fame  at  this  day,  with- 
out any  remedy,  in  the  cafe  where  a  purchafer  is 
not  found. 

Land,  when  left  free  to  commerce  bv  difTolu- 
tion  of  the  feudal  fetters,  was  of  courfe  fubjecled  to 
execution  for  payment  of  debt.  This  was  early  in- 
troduced with  relation  to  the  King.  For  from  the 
Magna  Charta  f,  it  appears  to  have  been  the  King's 
privilege,  failing  goods  and  chattels,  to  take  pofTef- 
fion  of  the  land  till  the  debt  was  paid.     And  from 

*  L.  15.  ^  3.  de  re  judic.     f  Cap.  8th. 
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the  fame  chapter  it  appears,  that  the  like  privilege 
is  beflowed  upon  a  cautioner,  in  order  to  draw  pay- 
ment of  what  fums  he  is  obliged  to  advance  for  the 
principal  debtor.     By  the   ftatute  of  merchants  % 
the  fame  privilege  is  given  to  merchants ;  and  by 
13th  Edw.  I.  cap.  k8.  the  privilege  is  communicat- 
ed to  creditors  in  general  ;  but   with  the  follovs^ing 
remarkable  limitation,  that  they  are  allowed  to  pof- 
fefs  the  half  only  of  the  land.     By  this  time  it  was 
fettled,  that  the  military  vafTal's  power  of  aliening^ 
reached  the  half  only  of  his  freehold  *.     And  it  was 
thought  incongruous,  to  take  from  the  debtor,  by 
force  of  execution,  what  he  himfelf  could  not  dif- 
pofe  of  even  for  the  moft  valuable  confideration. 
The  lad  mentioned  ftatute  enads,  "  That  where 
"  debt  is  recovered,  or  acknowledged  in  the  King's 
"  court,  or  damages   awarded,  it  fhall  be  in,,  the 
*'  ele6lion  of  him  that  fueth,  to  have  ^.  fieri  facias 
*'  unto  the  fheriff,  to  levy  the  debt  upon  the  lands 
''  and  chattels  of  the  debtor  •,  or  that  the  flierifF 
"  Ihall  deliver  to  him  all  the  chattels  of  the  debtor, 
"  (faving  his  oxen  and  beafts  of  his  plough)  and 
"  the  one  half  of  his  land,  until  the  debt  be  levied 
*'  upon  a  reafonable  extent :  and  if  he  be  put  out 
''  of  the  land,  he  Ihall  recover  it  again  by  writ  of 
*'  nouvel  difleifin,  and  after  that  by  writ  of  redif- 
*'  feifin  if  need  be."     The  writ  authorized  by  this 
ftatute,  which  from  the  eleclion  given  to  the  credi- 
tor, got  the  name  of  Elegit^  is  the  only  writ  in  the 
law  of  England,  that  in  any  degree  correfponds  to 

*  i3tli  Edward  I.  f  See  abridgement  of  fiatute  law, 
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our  apprifing  or  adjudication.    The  operations  how 
ever  of  thefe  two  writs  are  far  from  being  the  fame* 
The  property  of  the  land  apprifed  or  adjudged,  is 
Transferred  to  the  creditor  in  fatisfaclion  of  his  claim, 
if  the  debtor  forbear  to  make  payment  for  ten  years : 
but  an  elegit  is  a  legal  fecurity  only,  having  no  other 
tifcct,  but  to  put  the  creditor  in  poRefTion  till  the 
debt  be  paid,  by  levying  the  rents  and  profits.   This 
is  an  inconvenient  method  of  drawing  payment  *  : 
but   at  the   time  of  the  flatute,  it  was  probably 
thought  a  ftretch,  to  fubjecl  land  at  any  rate  to  a 
creditor  for  his  payment.     And  the  Engliih,  tena- 
cious of  their  cufloms,  never  think  of  making  im- 
provements, or  even  of  fjpplying  legal  defe6ts  -,  of 
which   this   flatute    affords    another  inilance,    ftill 
greater  than  that  now  mentioned.     In  England,  at 
prefent,  land,  generally  fpeaking,  is  abfolutely  un- 
der the  pov/er  of  the  proprietor ;  and  yet  the  an- 
cient practice   flill  fubriils,  confining  execmion  to 
the  half,  precifely  as  in  early  times,  when  the  debtor 
could  difpofe  of  no  m.ore  but  the   half.     Means 
however  are  contrived,  indire6i:  indeed,  to  fupply 
this  palpable  dcfe6l.     Any  other  creditor  is  autho- 

*  For  befides  the  inconvenience  of  getting  payment  by  par^ 
ceis,  it  is  net  eafy  for  the  creditor  in  compting  for  the  rents  to 
avoid  a  law-fuit,  which  in  this  cafe  mull:  always  be  tioublefome 
and  expenfive.  It  niay  alfo  happen,  that  the  rent  does  no 
more  than  fatisfy  the  interell  of  the  money  ;  mufl  the  creditor  in 
this  cafe  be  fatisfied  with  the  poflefijon,  without  ever  hoping  to 
acquire  the  property  ?  The  common  law  affuredly  affords  him 
ro  reniedy.  But  it  is  probable,  that  upon  application  by  the 
creditor,  the  court  of  chancery,  upon  a  principle  of  equity,  v»iU 
Q.\r^ti  the  land  to  be  fuld  for  payment  of  the  debt. 
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rized  to  feize  the  half  of  the  land  left  out  of  the  firfl 
execution,  and  fo  on  without  end.  Thus,  byftrid- 
ly  adhering  to  form  without  regarding  fubftance, 
law,  inftead  of  a  rational  fcience,  becomes  a  heap  of 
fubterfuges  and  incongruities,  which  tend  infenfibly 
to  corrupt  the  miOrals  of  thofe  who  make  law  their 
profeflion. 

And  here,  to  prevent  miftakes,  it  m.uf!:  be  ob- 
ferved,  that  the  claufe  in  the  ftatute,  bearing,  "  That 
"  the  flieriff  by  2i  fieri  facias  may  levy  the  debt  up- 
*'  on  the  land  and  chatties  of  the  debtor,"  autho- 
rifes  not  the  flierifi  to  deliver  the  land  to  the  credi. 
tor,  but  only  to  fell  what  is  found  upon  the  land, 
fuch  as  corn  or  cattle,  and  to  levy  the  rents  which 
at  the  time  of  the  execution  are  due  by  the  te- 
nants. 

Letters  of  poinding  in  Scotland,  correfpond 
to  the  writ  of  Fieri  Facias  in  England  :  but  the  de- 
fe6l  above  mentioned  in  the  fieri  facias^  is  fupplied 
in  our  execution  againft  moveables  according  to  its 
ancient  form,  which  is  copied  from  the  Roman  law. 
The  execution  was  in  the  following  m^anner :  ''  The 
*'  goods  upon  the  debtor's  land,  whether  belonging 
'*  to  the  mafter  or  tenant,  are  carried  to  the  mar- 
*'  ket  crofs  of  the  head  burgh  of  the  fheriffdom, 
."  and  there  fold  for  payment  of  the  debt.  But  if 
*'  a  purchafer  be  not  found,  goods  are  apprized 
"  to  the  value  of  the  debt,  and  delivered  to  the 
"  creditor  for  his  payment  *"     And  here  it  mud 

*  Quon.  attach,  cap.  49. 
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be  remarked,  that  bating  the  rigour  of  felling  the 
tenant's  goods  for  the  landlord's  debt,  this  method 
is  greatly  preferable  to  that  prefently  in  ufe,  which 
enjoins  not  a  fale  of  the  goods,  but  only  that  they 
be  delivered    to  the    creditor    at  apprized  values. 
This  is  unjuft  ;  becaufe  in  place  of  money,  which 
the  creditor  is  entitled  to  claim,  goods  are  impofed 
on  him,  to  which   he  has  no  claim.     But  this  a6t 
of  injuflice  to  the  creditor,  is  a  trifle  compared  with 
the  wrong  done  to  the  debtor  by  another  branch  of 
the  execution  that  has  crept  into  pra6lice.     In  letters 
of  poinding,  a  blank  being  left  for  the  name  of  the 
meflfenger,  the  creditor  is  impowered  to  chufe  what 
meffenger  he  pleafes,  and  of  confequence  to  chufe 
alfo  the  appretiators  ;  by  which  means  he  is  in  efFe(51: 
both  judge  and  party.     In  a  pradice  fo  irregular, 
what  can  be  expected  but  an  unfair  appretiation,  al- 
ways below  the  value  of  the  goods  poinded  ?    And 
for  grafping  at  this  undue  advantage,  the  creditor's 
pretext   is   but  too  plaufible,  "jiz.  that  contrary  to 
the  nature  of  his  claim,  he  is  forced,  as  I  have  faid, 
to  accept  goods  in  lieu  of  money.     Thus  our  exe- 
cution againll  moveables  in  its  prefent  form,  is  irre- 
gular and  unjuft  in   all   views.     Wonderful,   that 
contrary  to  the  tendency  of  all  publick  regulations 
towards  perfe6lion,  this  fliould  have  gradually  de- 
clined from  good  to  bad,  and  from  bad  to  worfe ! 
And  we  fhall  have  additional  caufe  to  wonder,  when, 
in  the  courfe  of  this  enquiry,  it  appears,  that  the 
indulging  to  the  creditor  the  choice  of  the  meffen- 
ger and  appretiators,  has,  with  rcfpe6t  to  execu- 
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tlon  againft  land,  produced  effe6l:s  ftill  more  perni- 
cious than  that  under  confideration  *. 

Our  Kings,  it  is  probable,  borrowed  from  Eng- 
land the  privilege  of  entering  upon  the  debtor's  land, 
for  payment  of  debt.  That  they  had  this  privilege 
appears  from  2d  ftatutes  Robert  I.  cap.  9.  which  is 
copied  almoft  word  for  word  from  the  8th  chapter 
of  the  Magna  Charta.  Cautioners  had  the  fame  pri- 
vilege -f ,  which  was  extended,  as  in  England,  to 
merchants  J.  This  execution  did  not  entitle  the 
creditor  to  have  the  land  fold  for  payment  of  the 
debt,  but  only  to  take  poflefTion  of  the  land,  and  to 
maintain  his  poiTefTion  till  the  debt  was  paid  j  pre- 
cifely  as  in  England.  But  as  it  has  been  the  genius 
of  our  law,  in  all  ages,  to  favour  creditors,  a  form 
of  execution  againft  land  for  payment  of  debt,  more 
effedual  than  that  now  mentioned,  or  to  this  day  is 
known  in  England,  was  early  introduced  into  this 
part  of  the  ifland,  which  is  to  fell  land  for  pay- 
ment of  the  debt,  in  the  fame  manner  that  move- 
ables were  fold.  The  brieve  of  diftrefs,  failing 
moveables,  is  extended  to  the  debtor's  land,  which 
is  appointed  to  be  fold  by  the  fheriff  for  payment  of 
the  debt  (1.  Nor  was  this  execution  reftridled  to  the 
half  as  in  England  -,  for  our  forefathers  were  more 
regardful  of  the  creditor  than  of  the  fuperior.  And 
though  this  originally  might  be  a  flretch,  it  happens 
luckily  to  be  perfedtly  well  accommodated  to  the 

*  It  is  at  prefent  under  deliberation  of  the  court  of  feflion  to 
put  poinding  upon  a  more  rational  footing.  -(-  Ibid.  cap.  lo: 
X  Ibid.  cap.  19.         jl  Stat.  Alex.  II.  cap.  24. 
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prefent  condition  of  land  property,  which,  for  the 
moil  part,  is  not  more  limited  than  the  property  of 
moveables. 

But  here  a  defeift  will  be  obferved  in  Alexan- 
der's (latute,  that  no  pfovifion  is  made  in  cafe  a 
purchafcr  be  not  found ;  the  lefs  excufable  that  the 
legiOature  had  before  their  eyes  a  perfe6l  model, 
in  the  form  prefcribed  for  the  attachment  of  move- 
ables. 

There  are  words  in  this  ftatute  to  occafion  a 
doubt,  whether  attachment  of  land  for  payment  of 
debt,  was  not  an  earlier  pradice  in  our  law.  The 
words  are:  "  The  debtor  not  felling  his  lands 
*'  within  fifteen  days,  the  fheriff  and  the  King's  fer- 
vants  fhall  fell  the  lands  and  poflefTions  pertaining 
to  the  debtor,  conform  to  the  confuetude  of  the 
realm^  until  the  creditor  be  fatlsiied  of  the  prin- 
cipal fum,  with  damage,  expence,  and  intereft." 
But  thefe  words.  Conform  to  the  confuetude  of  the 
realm^  feem  to  refer  to  the  form  of  felling  move- 
ables. For  I  fee  not  what  other  regulation  was  in- 
troduced by  the  ftatute,  if  it  was  not  felling  of  land 
for  payment  of  debt.  And  confidering  the  circum- 
ftances  of  thefe  times,  when  the  feudal  law  was 
flill  in  vigour,  and  the  commerce  of  land  but  in  its 
infancy,  we  cannot  rationally  afTign  an  earlier  date  to 
this  pra61:ice. 

In  England,  the  (latute  of  merchants  was  necef- 
fary  to  creditors,  who  at  that  period  had  not  accefs 
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to  the  land  of  their  debtors.  But  as  in  Scotland 
every  creditor  had  accefs  to  the  land  of  his  debtor* 
it  will  be  expeded  that  fome  account  fhould  be 
given,  why  the  ftatute  of  merchants  v/as  introduced 
here.  What  occurs  is,  that  the  chief  view  of  the 
Scotch  flatute,  was  to  give  accefs  to  the  debtor's 
perfon,  which  formerly  could  nor  be  attached  for 
payment  of  debt.  And  when  fuch  a  novelty  was 
introduced^  as  that  of  giving  execution  againft  the 
perfon  of  the  debtor,  againft  his  moveables,  and 
againft  his  land,  all  at  the  fame  time,  it  was  pro- 
bably thought  fufficient,  to  give  fecurity  upon  the 
land  for  paym.ent  of  the  debt,  without  proceeding  to 
a  fale. 

It  appears  from  our  records,  that  fometlmes  land 
was  fold  for  payment  of  debt  upon  the  above  men- 
tioned ftatute  of  Alexander  II.  and  fometimes  that 
fecurity  only  was  granted  upon  the  land  by  autho- 
rity of  the  ftatute  of  merchants.  Of  the  latter^  one 
inftance  occurs  upon  record,  in  a  feifm  dated  29th 
January  1450  ;  and  many  fuch  inftances  are  upon 
record  down  to  the  time  that  general  apprifmgs  crept 
into  pradlice. 

It  is  faid  above,  that  the  ftatute  of  Alexander  IL 
is  defective,  in  not  providing  a  remedy  where  a  pur- 
chafer  is  not  found.  But  this  defedl:  wajs  fupplied  by 
our  judges;  and  land,  failing  a  purchafer,  was  ad- 
judged to  the  creditor  by  a  reafonable  extent; 
which,  without  a  ftatute,  was  done  by  analogy  of 
the  execution  againft  moveables.     Of  this  there  is 
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one  precife  inftance  in  a  charter,  dated  2 2d  July 
1450,  a  copy  of  which  is  annexed  *.  And  thus  we 
find,  that  what  is  properly  called  a  decreet  of  ap- 
prifing,  was  introduced  into  pradke  before  the 
ftatute  1469,  though  that  ftatute  is  by  all  our  au- 
thors afligned  as  the  origin  of  apprrfings.  But  it 
appears  from  the  ftatute  itfelf,  compared  with  for- 
mer pra6tice,  that  nothing  eife  was  in  view,  but  to 
limit  the  effe6l  of  the  brjeve  of  didrefs  with  refped 
to  tenants,  that  there  fhould  not  be  execution  againft 
their  goods  for  the  landlord's  debt,  farther  than  to 
the  extent  of  a  term's  rent.  And  becaufe  it  was 
reckoned  a  hardfhip  on  a  debtor  confidered  as  land-^ 
lord,  to  have  his  land  taken  from  him,  negle6ling 
the  moveable  goods  upon  the  land  ;  therefore  a 
fvveetning  privilege  is  beilowed  on  him,  of  redeem- 
ing the  land  within  feven  years.  But  this  regula- 
tion was  attended  with  an  unhappy  confequence, 
probably  not  forefeen.  It  rendered  ineffedlual  the 
moft  ufeful  branch  of  the  execution,  vh.  the  fellino- 
land  for  payment  of  the  debt.  For  no  perfon  will 
chufe  to  purchafe  land  under  reverfion,  w^hile  there 
is  any  profpedt  of  coming  at  land  without  an  em- 
bargo. This  ftatute,  therefore,  inftead  of  giving  a 
beginning  to  apprifings  of  land,  did  in  reality  reduce 
them  to  a  form  lefs  perfed  than  they  had  originally. 

On£  falatary  regulation  was  introduced  by  this 
flatutc.  By  the  former  pradlice,  no  bounds  being 
fet  to  the  time  of  compleating  the  execution,  it  was 

•  No.  6th. 
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left  to  the  difcretion  of  the  fheriff,  to  delay  as  long 
as  he  plcafed  for  a  purchafer.  To  fupply  this  de- 
fed,  it  was  enaded,  "  That  if  a  purchafer  be  not 
*^  found  in  fix  months,  the  (lieriff  muft  proceed 
*'  to  apprife  land,  and  to  adjudge  it  to  the  ere-; 
^'  ditor." 

In  no  particular  are  the  different  manners  of  the 
two  nations  more  confpicuous,  than  in  their  laws. 
The  Englifh,  tenacious  of  their  cuftomSj  have, 
from  the  beginning,  preferved  their  forms  entire 
with  little  or  no  variation.  The  Scotch,  delighting 
in  change,  have  been  always  attempting  or  indulg- 
ing innovations.  By  this  propenfity,  many  articles 
of  our  law  are  brouo-ht  to  a  reafonable  dcgrtt  of 
pcrfedlion.  But  by  the  fame  propenfity,  we  arc  too 
apt  to  indulge  relaxation  of  difcipline,  which  has 
bred  a  profufion  or' flovenly  pradtice  in  law-matters. 
The  following  hiftory  will  juftify  the  latter  part  of 
this  refiedion. 

During  a  vacancy  in  the  office  of  fheriff,  or 
even  when  the  flieriff  was  otherwife  employed,  it 
appears  to  have  been  early  the  pradice  of  the  Kincr's 
courts,  to  name  a  fubftitute  for  executing  any  parti- 
cular affair ;  and  this  fubftitute  was  called  Thefieriff 
in  that  fart,  V\^ithin  thirty  years  of  the  flatute 
,  1469,  there  are  examples  of  letters  of  ^pprifing, 
direded  to  meffengers  at  arms,  as  fienjfs  in  that 
fart,  Thefe  letters,  we  may  believe,  were  at  firft 
not  permitted  without  a  fufncientcaufe  :  but  fii»hter 
and  (lighter  caufes  being  fuftained,  heretable  flieriffs 
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took  the  alarm,  and  obtained  an  adt  of  parliament  ^' 
*'  difcharging  commifTions  to  be  given  in  timte 
''  coming  for  ferving  of  brieves,  or  apprifmg  of 
."  lands,  but  to  the  judge  ordinary,  unl-fs  caufa 
**  cognita  upon  calHng  the  judge  ordinary  to  obje6l 
''  againft  the  caufe  of  granting,"  But  this  fiatute 
did  not  put  an  end  to  the  abule.  The  pra6t:ice  was 
revived  of  naming  meflengers  at  arms  as  IherifFs  in 
that  part,  for  executing  letters  of  apprifing,  till  at 
the  long  run  it  became  an  eftablifhed  cuftom,  to  di- 
re6l  all  letters  of  apprifmg  to  thefe  officers. 

Apprising  of  land,  being  an  execution  by  the 
flieriff,  behoved  of  confequence  to  be  within  the 
county.  But  the  fubftitution,  as  aforefaid,  of  m.ef- 
fengers,  who  are  not  conne6i:ed  with  any  particular 
county,  paved  the  way  to  the  infringement  of  a  re- 
gulation neceffarily  derived  fromi  the  very  nature  of 
'the  execution.  The  firil  indance  on  record,  of  per- 
mitting the  court  of  apprifmg  to  be  held  at  Edin- 
burgh, is  in  the  year  1582.  The  reafon  given  for 
a  ilep  fo  irregular  vv^as,  that  the  debtor's  lands  lay 
in  two  fliires.  And  as  Edinburgh  by  this  time  was 
become  the  capital  of  the  kingdom,  where  the 
King's  co'jrts  mofi:  comamiOnly  were  held,  and  where 
every  landed  gentleman  was  fuppofed  to  have  a  pro- 
curator to  anfwer  for  him,  it  was  reckoned  no  wide 
Itretch,  to  hold  courts  of  apprifmg  at  Edinburgh 
for  the  whole  kingdom.  From  this  period  down- 
ward, inflances  of  holding  courts  of  apprifmg  at 

*  Aa  82  p.  1^40. 
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Edinburgh,  multiply  upon  us  •,  and  this  came  to  be 
confidered  as  a  matter  of  right,  without  neceflity  of 
affigning  any  caufe  for  demanding  a  difpenfation,  or 
at  lead  without  neceflity  of  verifying  the  caufe  af- 


figned. 


This  fubilitution  of  a  meflenger  in  place  of  the 
fheriff,  produced  another  eftcdl,  not  lefs  irregular 
than  that  now  mentioned,  and  much  more  pernici- 
ous to  debtors.  In  letters  of  poinding,  as  obferved 
above,  a  blank  is  left  for  the  name  of  the  mefTen- 
ger  :  the  fame  is  the  form  of  letters  of  apprifing  *, 
and  by  this  means,  in  both  executions  equally,  the 
creditor  has  the  choice  of  the  meflenger,  and  con- 
fequently  of  the  appretiators.  Thus,  by  obtaining 
the  court  of  apprifing  to  be  held  at  Edinburgh  by 
a  judge  chofen  at  will,  the  creditor  acquired  the  ab- 
folute  direction  of  the  execution  againft  land,  and, 
precifely  as  in  the  execution  againft  moveables,  be- 
came in  effect  both  judge  and  party.  It  will  not 
be  furprifing,  that  the  grofTell:  legal  iniquity  was 
the  rcfult  of  fuch  flovenly  practice.  Creditors  tak- 
ing the  advantage  of  the  indulgence  given  them, 
exerted  their  power  with  fo  little  referve,  as  to  grafp 
at  the  debtor's  whole  land-eflate,  without  the  leaft 
regard  to  the  extent  of  the  debt.  In  fliort,  with- 
out ufmg  fo  much  as  the  form.ality  of  an  appretia- 
tion,  it  became  cuftomary,  to  adjudge  to  the  credi- 
tor every  fubjed  belonging  to  the  debtor  that  could 
be  carried  by  this  execution  ;  for  which  the  expence 
of  bringing   witnclTcs  to  Edinburgh  from  diftant 
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Ihires  to  value  land,  and  the  diflicuky  of  determin- 
ing the  value  of  real  burdens  affeding  land,  were 
at  fir  ft  the  pretext. 

As  there  is  no  record  of  apprifings  before  the 
year  1636,  we  are  not  certain  of  the  precife  periods 
of  thefe  leveral  innovations.  The  only  knowledge 
we  have  of  apprifings  before  that  time,  is  from  the 
King's  charters  pafling  upon  apprifings  \  which  is 
a  very  lame  record,  confidering  how  many  apprif- 
ings muft  have  been  led,  that  were  not  compleated 
by  charter  and  feifin.  But  imperfect  as  this  record 
may  be,  we  find  feveral  charters  in  the  1607,  i6o8j 
1613,  1614,  &c.  paffing  upon  thtfe  general  ap- 
prifings. 

It  cannot  but  appear  ftrange,  that  fuch  grbfs  re- 
laxation  of  effential  forms,  and  fuch  robbery  under 
colour  of  law,  w^ere  not  checked  in  the  bud  by  the 
fovereign  court.     Yet  we  find  nothing  of  this  kind 
attempted,  though  the  remedy  was  at  hand.    There 
was  no  occafion  for  any  new  regulation.     It  would 
have  been  fufficient  to  reftore  the  brieve  of  diftrefs 
to  its  original  principles.    All  excefix:s  however  pro- 
mote naturally  their  own  cure ;  which  is  the  mod 
remarkable  in  avarice  when  exorbitant.     Thefe  ge- 
neral apprifings,  by  their  frequency,  became  a  pub- 
lic  nuiance  paft  all  enduring.      The  matter   was 
brought  under  confideration  of  parliament,  and  a 
flatute  v/as  made,  by  far  too  mild.     For  inflead  of 
cutting  down  general  apprifings  root  and  branch,  as 
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illegal  and  oppreflive,  the  exorbitant  profits  were 
only  pruned  off;  and  it  was  enadled  *,  "  That  the 
"  rents  intromitted  with  by  the  creditor,  if  more 
^'  than  fufiicient  to  pay  his  anijualrent,  fhall  be  ap- 
*'  plied  towards  extincflion  of  the  principal  fum.'* 

It  mild  not  efcape  obfervation,  that  by  this  new 
regulation,  an  apprifing  is  in  efled):  moulded  into 
quite  a  new  form,  much  lefs  perfedl  than  it  was  ori- 
ginally ;  for  from  being  a  judicial  fale,  it  is  reduced 
to  the  nature  of  a  judicial  iecurity,  or  Ti.  pgnus  pra- 
torhim^  approaching  much  nearer  than  formerly  to 
the  Englifh  tlegit. 

An  attempt  was  made  by  Acl  19.  P-  1672.  to 
refiore  fpecial  adjudications,  but  unfuccefsi Lilly.  \\. 
miglit  have  been  forefeen,  without  much  penetra- 
tion, that  no  debtor  will  voluntarily  give  off  land 
fufficient  to  pay  the  debt  claimicd,  and  a  fifth  pare 
more,  refervjng  a  power  of  redemption  for  ^wz 
years  only,  when  his  refufal  fubjedls  him  to  no  harder 
alternative,  than  to  have  his  whole  lands  impledged 
for  fecurity  or  the  neat  fum  di.e,  with  a  power  of 
redemption  for  ten  years.  It  had  been  an  attempt 
more  worthy  of  the  legiflature,  to  reiiore  the  brieve 
of  diftrefs,  by  appointing  land  to  be  fold,  upon 
application  of  any  fingle  creditor,  for  payment  of 
his  debt.  But  nothing  of  this  kind  v;as  thought 
of,  till  the  year  1681,  when  a  ftatuie  was  made. 


*  kQiQ>.  P.  1621. 
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auchorifing  a  fale  of  the  debtor's  whole  eftate,  hi ' 
cafe  of  infolvency.  This  regulation,  which  was 
brought  to  greater  perfection  by  later  flatutes,  is> 
after  all,  an  imperfect  remedy  •,  becaufe  it  only 
takes  place  where  the  debtor  is  bankrupt.  And 
hence  it  is,  that  by  the  prefent  law  of  Scotland, 
there  is  no  effedlual  means  for  obtaining  payment 
out  of  the  debtor's  land-e(late,  unlefs  he  be  infbl- 
vent.  Being  familiarized  with  this  regulation,  it 
doth  not  difgud  us  -,  but  it  probably  will  furprile  a 
llranger,  to  find  a  country,  where  the  debtor's  in- 
folvency  affords  the  only  effedlual  means  his  credi- 
tors have  to  obtain  payment  by  force  of  law. 

Upon  the  whole,  it  is  a  curious  morfel  of  hifliory 
that  lies  before  us.  In  tht  firil  Hafres  of  our  law, 
we  had  a  form  of  execution  for  drawing  payment 
of  debt,  perfed  in  its  kind,  or  fo  nigh  perfe6lion, 
as  fcarce  to  be  fufceptible  of  any  improvement. 
It  has  been  the  operation  of  ages,  to  alter,  chan^^e, 
innovate,  and  relax  from  this  form,  till  it  became 
grievous  and  intolerable.  New  moulded  by  va- 
rious reguiadons,  it  makes  at  prefent  a  better  fi- 
gure. But  with  all  the  improvements  of  later 
times,  the  bed  that  can  be  faid  of  it  is,  that, 
though  far  didant,  it  approacheth  nearer  to  its 
original  perfection,  than  at  any  time  for  a  century 
or  two  pad.  And  for  the  publick  good,  nothiiig 
r,emains  for  the  legifiature,  but  to  review  tiie 
brieve  of  diftrtfs  in  its  original  flate,  widi  re- 
fpedl  to  moveables   as    well    as  land ;    admitting- 
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only  fome  alterations  that  are  made  necefTary  by 
change  of  circumftances,  fuch  as  the  prefent  inde- 
pendency of  tenants,  and  their  privilege  to  hold 
property  diftinfl  from  their  landlords. 
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Personal    Execution 
for  payment  of  debt, 

TH  E  fubjefls  that  ly  open  to  execution  for 
payment   of  debt,    are,    ift,    The  debtor's 
rnoveables.     2dly,    His  land.      And,    3dly,    His 
perfon.     The    two  former  being  difcufled  in  the 
tra6t  immediately  foregoing,  we  proceed  to  the  hif- 
tory  of  the  latter.     Perfonal  execution  for  payment 
of  debt,    was   introduced    after  execution   againft 
land,  and  long  after  execution  againft  moveables. 
Nor  will  this  appear  fingular,  when  we  confider, 
that  the  debtor's  perfon  cannot,  like  his  land   or 
moveables,  be  converted  into  money  for  the  pay- 
nient  of  debt.     And  with  regard  to  a  vaiTal  in  par- 
ticular, his  perfon  cannot  regularly  be  wichdiawn 
from  the  fervice  he  owes  his  liiperior.     This  would 

not 
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not  have  been  tolerated  while  the  feudal  law  was  in 
vigour,  and  came  to  be  indulged  in  the  decline  of 
that  law,  when  land  was  improved,  and  perfonal 
fervices  were  lefs  valued  than  pecuniary  cafualties  *. 
The  firfl:  ftatute  in  this  ifland   introducing  perfonal 
execution  is,    nth  Edward  I.  which,    as  appears 
from  the  preamble,  was  to  fecure  merchants  and 
encourage  trade^     It  is  diredled  againfl:  the  inhabi- 
tants of  royal  burrows,  and  "  fubje6ls,  in  the  firft 
*'  place,  their  moveables  and  burgage  lands  to  be 
*'  fold  for  payment  of  the  debt  due  to  the  merchant. 
*'  And  failing  goods,  the  body  of  the  debtor  is  to 
"  be  taken  and  kept  in  prifon  till  he  agree  with 
''  his  creditor.     And  if  he  have  not  wherewith  to 
"  fuilain  himfelf  in  prifon,  the  creditor  fhall  find 
*'  him  in  bread  and  water."     An  additional  fecuri- 
ty  is  introduced  by  13th  Edward  I.    "  If  the  debtor 
*'  do  not  pay  the  debt  at  the  day,  the  magiflrates, 
*'  upon  application  of    the  creditors,    are  obliged 
"  to  commit  him  to  the  town-prifon,  there  to  re- 
"  main  upon  his  own  expence  until   payment.     If 
*'  the  debtor  be  not  found  within  the  town,  a  writ 

*  Among  the  antient  Egyptians,  payment  was  taken  out  of 
the  debtor's  goods  ;  but  the  body  of  the  debtor  could  rot  be 
attached.  An  individual,  upon  account  of  a  private  debt,  could 
jiot  be  withdrawn  from  the  fervice  he  owed  to  the  publick, 
whether  in  peace  or  war.  Our  author  Diodorus  Siculus  men- 
tions, that  Solon  eflablilhed  this  law  in  Athens,  freeing  all  the 
citizens  from  imprifonment  for  debt.  Book  i.  Cfjap.  6.  And  he 
adds,  that  fome  did  juftly  blame  many  of  the  Grecian  law- 
makers who  forbade  arms,  plough?,  and  other  things  necefiary 
for  labour,  lo  be  taken  as  pledges,  and  yet  permitted  the  per. 
(ons  who  uled  theie  inllrumer.ts  to  l3e  imprifoncd. 
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««  is  direded  to  the  fheriff  of  the  fliire  where  he  is, 
*'  to  imprifon  him.  After  a  quarter  of  a  year  from 
'^  the  time  of  his  imprifonment,  his  goods  ^nd 
"  lands  fhall  be  delivered  to  the  merchant  by  a  rea- 
"  fonable  extent,  to  hold  them  till  the  debt  is  le- 
"  vied,  and  his  body  fhall  remain  in  prifon,  and 
"  the  HKichant  fhall  find  him  bread  and  water." 
This  latter  feature  was  adopted  by  us  *  ;  and  our 
flatute,  I  piefume,  is  the  foundation  of  the  acl  of 
warding  peculiar  to  royal  burrows  :  for  this  execu- 
tion is  precifely  in  terms  of  the  flatute. 

As  this  was  found  a  fuccefsful  expedient  for  ob- 
taining payment  of  debt,  it  was  thereafter  extend- 
ed to  all  creditors  f.  And  thus  in  England,  >th6 
creditor  may,  if  he  pleafes,  begin  with  attaching 
the  perfon  of  his  debtor,  by  a  v/rit  named  Capiay 
ad  fatis faciendum^  the  fame  with  an  acl  of  warding 
in  Scotland  againft  inhabitants  of  royal  burrows*. 
But  as  this  ad  of  Edward  ill.  was  not  adopted  hj 
our  legiflature,  there  is  to  this  day  with  us  no  au- 
thority for  a  ca-plas  ad  fatisfacimdum^  except  in  the 
fingle  cafe  above  mentioned  of  an 'ad  of  warding. 

It  is  a  celebrated  quefiion  in  the  Roman  law 
touching  obligations  cd  fa^ia  pr^Jlanda^  whether 
the  debtor  be  bound  fpecifical'y  to  perform,  or  whe- 
ther he  be  liable  pro  intercjje  only.  It  is  at  leaf!:  the 
more  plaufible  opinion,  that  a  m.an  is  bound  ac- 
cording to  his  engagement ;  and  after  all,  why  in* 
dulge  to  the  debtor  an  option  to  pay  a  fum,  in  place 

*  2d  flat.  kob.  I.*  cap.  19.         f  25th  Edv>ard  III.  cap   17. 
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of  performing  that  work  to  which  he  bound  hlm- 
felf  without  an  option  ?  The  perfon  accordingly 
who  becomes  bound  ad  foMum  pr^eftandum^  is  not 
with  us  indulged  in  an  alternative.  If  he  refufe 
when  he  is  able  to  perform,  it  is  underftood  an  a£t 
of  contumacy  and  difobedience  to  the  law.  This 
is  a  folid  foundation  for  the  letters  of  four  formSj 
which  formerly  were  ifTued  upon  obligations  adfa5la 
jjr^eftanda.  And  this  execution  was  at  the  fame 
time  abundantly  moderate  *  for  it  is  worthy  to  be 
remarked,  that  there  is  not  in  thefe  letters  a  fingle 
injundlion  but  what  is  in  the  obligor's  power  to  per- 
form. The  ultimate  injunftion  is,  "  To  perform 
"  his  obligation,  or  to  furrender  his  perfon  to  ward, 
*'  under  the  penalty,  that  otherwife,  he  Ihall  be  de- 
*'  nounced  rebel."  If  the  obligor  furrendered  his 
perfon  to  prifon,  the  will  of  the  letters  was  fulfilled, 
and  no  further  execution  did  proceed.  If  he  was 
contumacious,  by  refufing  both  alternatives,  his 
difobedience  to  the  law  was  juftly  held  an  a6l  of 
rebellion,  to  fubjedl  him  to  be  denounced  or  de- 
clared rebel  *.  And  perhaps  this  execution  was  ra- 
ther too  mild  ;  for  the  man  who  refufeth  to  perform 
his  engagement,  when  it  is  in  his  power,  may  in 
great  ju (lice  be  declared  a  rebel,  without  admitting 
any  alternative,  fuch  as  delivering  his  perfon  to 
ward. 

Obligations  for  payment  of  money,  were  view- 
ed in  a  different  light.     If  a  man  failed  to  pay  his 

*  See  in  the  Appendix,  No.  7.  a  copy  of  letters  of  four 
forms. 
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debt,  the  failure  was  prefumed  to  proceed  from  in- 
ability,    not  obftinacy.      Therefore,    unlefs    feme 
criminal    circumftance  was  qualified,    the  debtor 
v/as  not  fubje^led  to  any  fort  of  puniihment.     Hi3 
land  and  moveables  lay  open  to  be  attached  by  poind- 
ing, apprifing,  and  arreftment,  and  thefe  were  in  . 
this  cafe  the  only  remedies  provided  to  the  creditor. 
The  Englifh  have  adopted  very  different  maxims* 
Imprifonment  upon  failure  of  payment,    whether 
confidered  as  a  puniihment  or  a  compulfion,  mull 
proceed  upon  the  fuppofition  of  contumacy  and  uii* 
willingnels  to  pay*     For  upon   the  fuppofition  of 
inability,  without  any  fault  on  the  debtor's  part,  it 
is  not  only  repugnant  to  the  plained  principles  of 
law,  to  punilh  him  with  lofs  of  liberty,  but  an  ab- 
furd  regulation,  tending  to  no  good  end     There- 
fore the  capias  ad  fatisfaciendum  in   England,  mufl: 
be  founded  upon  the  prefumption  of  unwillingnelx 
to  pay.     This  appeared  to  us  a  harfh  prefumption, 
as  it  is  frequently  wide  of  the  real  fad ;  and  there* 
fore  we  forbore  to  adopt  the  Englifh  ftatute.     But 
experience  taught  our  legiilature,    that  failure  in 
making  payment  proceeds  from  obflinacy  or  idle- 
nefs,  as  often  as  from  inability  :  nay,  in  many  in- 
ftances,  debtors  were  found   fecreting  their  effects, 
in  order  to  difappoint  their  creditors ;    and  there 
was  encouragement  to  deal  in  fuch  fraudulent  prac- 
tices, when  debtors  were  in  all  events  fecure  ag^ainil 
perfonal  execution.     Thefe  confiderations  produced 
the  ad  of  federunt  1582.     It  is  fet  forth  in  the  pre- 
amble, "  That  the  dt'^^dc  of   perfonal  execution 
*'  upon  liquid  grounds  of  debt  was  heavily  com- 

"  plained 
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*'  plained  of;  becaufe,  after  great  charge  and  te-' 
*'  dious  delay  in  obtaining  decreet,  the  creditors  were 
**  often  difappointed  of  their  payment,  by  fimulate 
'''  and  fraudulent  alienations  made  by  the  debtors, 
*'  of  their  lands  and  goods,  whereby  execution  up* 
*'  on  fuch  decreets  was  altogether  fruilrated :" 
therefore  appointed,  "  That  letters  of  horning,  as 
*'  well  as  of  poinding,  fliall  be  directed  upon  de- 
"  creets  for  liquid  Turns,  in  the  fame  manner  as 
*'  formerly  given  upon  decreets  ad  fatlapTceftanda,''* 
And  this  ad  of  federunt  is  ratified  by  the  A61  139. 
P.  1584. 

There  is  not  in  the  law  of  any  country  a  Wronger 
inftance  of  harfhnefs,  I  may  fay  of  brutality,  than 
occurs  in  our  prefent  form  of  perfonal  execution  for 
payment  of  debt ;  where  the  debtor,  without  cere* 
mony  is  declared  a  rebel,  merely  upon  failure  of 
payment.  To  punifh  a  man  as  a  rebel,  who,  by 
misfortunes,  or  be  it  bad  oeconomy,  is  rendered  in-^ 
folvent,  betokens  the  miOft  favage  and  barbarous 
manners.  One  would  imagine  love  of  riches  to  be 
the  ruling  palTion,  in  a  country  where  poverty  is 
the  objedi:  of  fo  great  punifhment.  It  is  true,  the 
cruelty  of  this  execution  is  foftened  by  pradlice,  as 
it  could  not  polLbly  ftand  its  ground  againft  every 
principle  of  humanity.  It  is  a  fubjedt  however  of 
curiofity,  to  enquire  how  this  rigorous  execution 
crept  in.  The  Acl  1584,  juft  now  mentioned, 
gives  no  countenance  to  it :  for  the  letters  of  four 
forms  to  be  ififued  by  that  flatute  upon  decrees  for 
payment  of  debt,  are  by  no  means  fo  rigorous   as 

our 
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our  hornings  are  ac  prefent.  Thefe  letters,  as  above 
explair^d,  impofe  no  other  hardfhip  upon  the  debt- 
or, than  to  oblige  him  to  furrendei*  his  perfon  in 
Ward  if  he  doth  not  pay.  This  indeed  is  a  llretch, 
but  a  moderate  one,  which  the  uncertainty  whether 
failure  of  payment  proceeds  from  unwillingnefs  or 
inability,  may  juftify.  But  upon  fuch  an  uncer- 
tainty, to  declare  a  debtor  rebel,  iinlefs  he  pays,  is 
a  brutal  pradlice,  which  can  admit  of  no  excufe. 
If  indeed  the  debtor  who  does  not  pay,  refufe  to 
put  himfelf  in  prifon,  this  is  a  contempt  of  autho- 
rity, for  which  he  may  be  juftly  declared  rebel. 
The  queflion  then  is,  what  it  was  that  produced  an 
alteration  To  rigorous  in  the  form  of  this  execution, 
that  a  debtor,  in  place  of  being  denounced  rebel 
Vpon  failing  to  "go  to  prifon,  is  denounced  rebel 
upon  failing  to  make  payment,  when  it  is  often  not 
in  his  power  to  make  payment  ? 

In-  handling  this  curious  fubjecfl,  We  muft  be  fa- 
tisfied  to  grope  our  way  in  the  dark  paths  of  anti- 
quity, almoll  without  a  guide.  And  when  we  tra- 
vel this  road,  the  firft  thing  we  difcover  is,  that 
letters  of  four  forms  were  not  the  only  warrant  for 
perfonal  execution  \\^ox\fa5ia  pr^ftanda.  By  the  A6t 
84.  P.  1572,  touching  the  defignation  of  a  manfe 
and  glebe  to  the  minifter,  letters  of  horning  are  or- 
dered to  be  directed  by  the  privy  council,  to  charge 
the  pofTefTor  to  remove  within  ten  days,  under  the 
pain  of  rebellion,  without  any  alternative,  fuch  as 
that  of  furrendering  his  perfon  in  ward.  And  in- 
deed this  alternative  would  be  abfurd,  where  a  hdi 
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is  commanded  to  be  done  that  cannot  conveniently 
admit  of  delay.  Obligations  ad  fa5fa  prcrftanda 
arifing  ex  dcliofo^  were,  I  prefume,  attended  with 
the  like  fummary  execution.  And  1  have  feen  one 
inftance  of  this,  ^72;.  letters  of  horning,  anno\^^i^ 
againil  a  perfon  who  had  been  guilty  of  a  fpuilzie, 
commanding,  that  he  fhould  be  charged  to  re-deliver 
the  fpuilzied  goods  within  eight  days,  under  the 
penalty  or  certification  of  being  denounced  rebel.- 
Thus,  though  no  execution  was  awarded  upon  civil 
contrails  ad f aula  pra^ftanda  other  than  letters  of  four 
forms,  yet,  I  prefume,  that  upon  fuch  obligations 
arifing  ex  deli^io^  horning,  properly  fo  called,  upon 
one  charge  *,  was  commonly  the  execution.  And 
as  to  obligations  introduced  by  (latute,  the  manner 
of  execution  is  generally  direded  in  the  flacute  it- 
felf. 

I  HAVE  made  another  difcovery,  that  the  alterna- 
tive  of  fur  rendering  the  perfon  in  ward,  was  not 
always  the  ftile  of  letters  of  four  forms.  On  the 
contrary,  when  letters  of  four  forms  proceeded  up- 
on a  delid,  as  they  fometimes  did,  - 1  conjedlure, 

*  Letters  of  horning  mean  a  letter  from  the  King,  order- 
ing or  commanding  the  debtor  to  make  payment,  under  the 
pam  of  being  proclaimed  a  rebel.  The  fervice  of  this  letter 
upon  the  debtor,  is  named  a  Charge  of  Horning.  If  the  debtor 
difobey  the  charge,  he  is  denounced  or  proclaimed  a  rebel: 
and  becaufe  of  old,  a'horn  fcrved  the  fame  purpofe  in  procla- 
mations that  trumpets  do  at  prefent,  therefore  the  faid  letter  has 
by  cullom,  though  improperly,  obtained  the  name  of  Letters 
of  Horning,  and  the  fervice  of  the  letter  has  obtair.ed  the 
name  of  a  Charge  of  Horning. 

that 
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that  the  foregoing  alternative  was  left  out.  My 
authority  is,  the  A61  53.  P.  1572,  "  ordering  let- 
*'  ters  to  be  dired  by  the  Lords  of  council  in  ail  the 
"  four  forms,  charging  excommunicated  perfons  to 
"  fatisfy  the  kirk,  under  the  pain  of  rebellion,'* 
without  any  fuch  alternative  as  furrendering  the  per- 
fon  in  ward. 

Though  horning  be  a  generic  term,  comprehend- 
ing letters  of  four  forms,  as  well  as  liorning  pro- 
perly fo  called,  as  is  clear  from  the  above  mention- 
ed ftatute  1584,  appointing  a  decree  for  a  liquid  fum 
to  be  made  efFedual  by  letters  of  four  forms  which 
there  pafs  under  the  general  name  of  horning,  yet, 
generally  fpeaking,  when  horning  is  mentioned  in 
our  old  flatutes,  it  is  underwood  to  be  horning  upon 
one  charge,  in  oppofition  to  letters  of  four  forms. 
And  it  is  a  rule  without  exception,  that  wherever 
horning  is  ordained  to  proceed  upon  a  fingle  charge, 
the  alternative  of  furrendering  the  perfon  in  ward, 
is  underftood  to  be  excluded.  For  where  the  com- 
mon number  of  charges  is  remitted  in  order  to  force 
a  fpeedy  performance,  it  would  be  abfurd  to  put  it 
in  the  power  of  the  perfon  charged,  to  evade  per- 
formance by  going  to  prifon. 

The  operations  of  our  law  were  originally  How 
and  tedious.  There  behoved  to  be  four  citations 
before  a  man  could  be  effedlually  brought  into  court, 
and  there  behoved  to  be  four  charges  before  a  man 
could  be  effedlually  brought  to  give  obedience  to  a 
decree  pronounced  againfb  him.   The  inconveniency 
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was  not  much  felt  in  the  days  of  idlenefs  •,  but  when 
induftry  prevailed,  and  the  value  of  labour  was  un- 
derftood,  the  multiplicity  of  thefe  legal  fteps  be- 
came intolerable.  The  number  of  citations  were 
reduced  to  tv/o,  authorized  by  the  fame  warrant, 
and  at  lafb  a  finale  citation  was  made  fufficient.  It 
is  probable,  that  the  charges  neceffary  to  be  given 
upon  decrees,  did  originally  proceed  upon  four  di- 
llincl  letters  or  warrants,  which  being  found  unne- 
cifTary,  and  that  one  letter  or  warrant  might  be  a 
fufhcient  authority  for  the  four  charges,  the  form 
was  chan,g;ed  accordino;  to  the  model  of  the  letters 
of  four  forms  lateil  in  ufe.  At  the  fame  time, 
where  difpatch  was  required,  as  upon  obligations  ad 
fa5fa  pr^eftanda  arifing  ex  deli5lo^  and  upon  ftatu- 
tory  obligations,  one  charge  inftead  of  four  was 
made  fufhcient.  But  thefe  different  forms  of  exe- 
cution were  confined  to  obligations  ad  fafla  pr^- 
fttpjida.  And  with  relation  to  all  of  them,  not  ex- 
cepting the  mofb  rigorous,  it  mud  be  remarked, 
that  they  did  not  exceed  rational  bounds.  The  ob- 
ligor was  in  no  cafe  declared  a  rebel,  unlefs  where 
he  was  guilty  of  a  real  contempt  of  legal  authority, 
by  refufing  tu  da  feme  adt  which  he  had  power  to 
perform. 

We  next  proceed  to  unfold  the  origin  of  perfonal 
execution  upon  bonded  debts,  which  probably  will 
give  light  to  the  prefcnt  enquiry.  There  is  no  ground 
to  fuppofe,  that  perfonal  execution  was  known  in 
this  iQand  before  the  rei«;n  of  Edward  I.  In  Eno;- 
land  it  was  introduced  by  two  fbatutes,  which  were 
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adopted  by  us.  This  hath  already  been  mentioned; 
as  alfo  that  in  England,  by  a  flatute  of  Edward  ill. 
every  perfon  who  is  debtor  in  a  fum  of 'money  is 
fubjedlcd  to  perfonal  execution  ;  which  was  not 
adopted  by  us.  Now,  though  our  law  gave  no  au- 
thority for  perfonal  execution,  except  againft  inha- 
bitants of  royal  burrows,  yet  a  hint  waf>  taken  to 
make  this  execution  more  general  by  confenr. 
While  money  was  a  fcarce  commodity,  and  whjle 
the  demand  for  it  was  greater  than  could  be  readily 
fupplied,  monied  men,  taking  advantage  of  that 
circumftance,  introduced  a  pra6lice  of  impofmg  up- 
on borrowers  hard  conditions,  which  were  ingrofled 
in  the  inftrument  of  debt.  One  of  thefe  was,  that 
in  cafe  of  failing  to  make  payment,  perfonal  as 
well  as  real  execution  fliould  ilTue,  And  letters 
of  four  forms  were  accordingly  ifTued  :  though  it 
may  be  a  doubt,  whether  in  ftri6l  law,  a  private 
padtion  be  a  fufficient  foundation  for  fuch  execution, 
which  being  of  the  nature  of  a  punifhment,  cannot 
juftly  be  inflided  where  there  is  no  crime.  But  by 
this  time  we  had  begun  to  relifh  the  Englifli  notion, 
that  the  failing  to  make  payment  proceeds  generally 
from  unwillingnefs,  and  not  from  inability  :  and 
upon  that  fuppofition  the  execution  was  materially 
juft,  though  fcarce  well  founded  on  law.  This 
pradlice  however  gained  ground,  without  attention 
to  ftrid  principles  ;  and  it  came  to  be  eftablijfhed, 
that  confent  is  a  fufficient  foundation  for  perfonal 
execution. 

But   the  rigour  of  money-lenders  did  not  (lop 
here.     They  were  not  fatisfied  \vith  letcers  of  four 
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forms,  becaufe  the  dreadful  commination  of  being 
declared  rebel,  might  in  all  events  be  evaded  by  the 
debtor's  furrendering  his  perfon  in  ward.  Nothing 
lefs  would  fufiice,  than  to  have  the  mod  rigorous 
execution  at  command,  fuch  as  was  in  pra6lice  upon 
an  obligation  ad  fa^iim  pr.'eftandum^  arifing  ex  de- 
VMo.  And  thus  in  bonds  for  borrowed  money,  it 
became  cuflomary  to  provide,  that,  inftead  of  let- 
ters of  four  forms,  letters  of  horning  fnould  pro- 
ceed upon  a  fingle  charge,  commanding  the  debtor 
to  make  payment,  under  the  penalty  of  being  de- 
clared a  rebel,  without  admitting  the  alternative  of 
going  to  prifon.  At  the  fame  time,  the  debtor 
commonly  was  charged  to  make  payment  within  fo 
few  days,  as  not  even  to  have  fufficient  time  for 
the  periormance,  however  willing  or  ready  he  might 
be.  The  rigour  of  thefe  padions  was  in  part  re- 
preffed  by  the  Ad  [-50.  P.  1592  \  particularly  with 
refped  to  the  time  of  performance  :  but  perfonal 
execution  upon  obligations  for  debt  was  left  un- 
touched, as  was  alfo  the  form  of  this  execution 
upon  a  fingle  charge,  attended  with  the  penalty  of 
3:ebellion  upon  failing  to  make  payment. 

In  tl'iis  manner  crept  in  perfonal  execution  upon 
bonded  debts,  which  in  pradice  was  fo  thoroughly 
cflabliilied,  as  to  be  iflued  without  ceremony  upon 
confenting  in  general,  "  that  executorials  might 
^'  proceed  in  form  as  effeirs.'*  One  inftance  of  this 
appears  in  the  record,  ^oiz.  letters  of  four  forms, 
John  Lawfon  contra  Sir  John  Stewart  and  his  fon, 
dated  t!^e   7th  of  May  1582,    and  recorded   i6th 
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Auguft  thereafter.  But  probably  letters  of  horn- 
ing, properly  fo  called,  upon  a  fmgle  charge,  were 
never  iifued  unlefs  in  purfuance  of  an  explicite 
confent. 

It  may  juftly  be  prefumed,  that  the  pra6lice  of 
perfonal  execution  upon  bonded  debts  paved  the  v/ay 
to  the  above  mentioned  acl  of  federunt  1582.  For 
after  perfonal  execution  upon  decrees  of  confent  for 
payment  of  money  was  once  eftablifhed,  it  was  a 
natural  extenfion  to  give  the  fame  execution  upon 
decrees  for  payment  of  money  obtained  injoro  con- 
tenjiofo. 


It  only  remains' to  be  obferved,  v/ith  refpe(5i  to 
perfonal  execution  upon  decrees  in  foro  content:ofoy 
that  it  has  always  been  undertlood  an  extraordinary 
remedy  ;  and  therefore  that  it  requires  the  fpecial 
interpofition  of  the  fovereign  authority.  This  au- 
thority is  obtained  by  an  order  direded  to  phe  keeper 
of  the  King's  fignet,  ifTuing  from  any  of  his  proper 
courts,  fuch  as  the  feffion,  jufticiary,  or  privy 
council,  when  it  was  in  being  ;  for  the  King  inter- 
pofes  his  authority  of  courfe,  for  executing  the  or- 
dinances of  his  own  courts.  But  as  he  condefccnds 
not  to  execute  the  ordinances  of  any  other 
court,  therefore  no  inferior  judge  or  magiflirate  can 
give  warrant  for  letters  of  horning,  not  even  the 
judge  of  the  court  of  admiralty,  nor  the  commii'- 
faries  of  Edinburgh,  neither  of  which  properly  are 
the  King's  .courts.  The  method  formerly  in  ufe 
for  procuring  perfonal  execution  upon  the  decrees 
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of  fuch  courts,  was  to  obtain  from  the  court  of  fef- 
fion  a  decree  of  interpofition,  commonly  called  a 
Decreet  conform,  which  being  a  decree  of  a  fove- 
reign  court,  was  a  proper  foundation  for  letters  of 
horning.  But  this  method  gave  place  to  one  more 
expeditious,  as  we  (hall  fee  anon. 

If  this  fketch  of  the  origin  of  perfonal  execution 
with  refped  to  debt,  be  but  roughly  drawn,  let 
thedeficiency  of  materials  plead  my  excufe.  Luckily 
there  is  not  the  fame  ground  of  complaint  in  the 
following  part  of  the  hiftory,  every  article  of  which 
it  clearly  vouched.  The  firft  ftatutc  abridging  let- 
ters of  four  forms  upon  decrees  in  foro  content iofo, 
is  the  A61  i8i.  P.  1593,  ''  authorifing  letters  of 
*•'  horning  containing  a  fmgle  charge  of  ten  days, 
*'  to  proceed  upon  decreets  of  magiftrates  within 
*'  burgh,  without  the  necetTity  of  letters  conform." 
Letters  of  horning,  properly  fo  called,  upon  a  fin- 
gle  charge  being  here  introduced  in  place  of  letters 
of  four  forms,  the  known  tenor  of  fuch  letters  re- 
moved all  ambiguity,  and  made  it  evident,  that  the 
legiflature  intended,  the  debtor  Ihould  be  denounced 
rebel  upon  failing  to  make  payment,  without  ad- 
mitting the  alternative  of  furrendering  his  perfon 
Jn  ward.  Hqre  is  a  monfter  of  a  ftatute,  repugnant 
to  humanity  and  common  jullice.  But  by  this 
time,  the  alternative  of  being  denounced  rebel  upon 
failing  to  make  payment,  founded  on  confent,  was 
familiar ;  and  if  fuch  execution  could  be  founded 
pn  confent,  it  was  reckoned,  as  would  appear,  no 
wide  {l?etch  to  give  the  fame  execution  upon  a  de- 
cree 
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cree  in  for 0  contentiofo.     This  however  is  no  fuffici- 
ent  apology  for  extending  a  harih  pradlice,  which 
ought  rather  to  have  been  totaHy  abolifhed.     But 
the  influence  of  cuftom  is  great ;  and  our  legiflature 
fubmitted  to  its  authority  without  due  deliberation  5 
jiot  only  in  this  ftature,  but  in  others,  which  paft 
afterwards  of  courfe,  extending  this  regulation  to 
the  decrees  of  other  inferior  courts  *.     It  may  juftly 
be  a  matter  of  furprife,  how  it  is  poflible,  that  fla- 
tutes  fo  contradidlory  to  every  principle  of  equity 
and  humanity,  could  make  their  way  and  be  tamely 
fubmitted  to.     To  account  for  this,  I  muft  obfcrve, 
that  the  fame  thing  happened  here  that  conftantly 
happens  with  relation  to  harfh  and  rigorous  laws. 
Such  laws  have  a  natural  tendency  to  difiblution ; 
and  even  where  they  are  fupported  by  the  authority 
of  a  fettled  government,  means  are  never  wanting 
in  pradice  to  blunt  their  edge.     Thus,  though  the 
law  was  fubmitted  to,  which   annexed  the  penalties 
of  rebellion  to  the  guilt  of  prefumed   difobedience, 
when  polTibly  at  bottom  there  was  no  fault,  yet  no 
judge  could  be  fo  devoid  of  common  humanity,  as 
willingly  to   give  fcope   to  fuch  penalties.     A  di- 
flinflion  was  foon   recognized   betwixt   treafon  or 
rebellion,  in  the  proper  fenfe  of  the  word,  and  the 
conftrudlive  rebellion  under  confideration,  termed 
civil  rebellion  ;  and  it  came  to  be  reckoned  oppref- 
five  and  difgraceful,  to  lay  hold  of  any  of  the  pe- 
nalties attending  the  latter.     In  this   manner  civil 
rebellion  loll  its  fting,  firfl  in  pradice,  and  now 

*  Aa  10.  p.  1606.  Aa  6.  p.  1607.  Aa  15.  p.  1609.  ^^  i- 
p.  1612, 
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with  regard  to  Tingle  and  liferent  efcheat,  by  a  Bri- 
tifh  ftatute  *.  For  though  the  law  was  fcarce  ever 
put  in  execution  to  make  thefe  penalties  efFe6lual, 
yet  as  upon  fome  occafions  they  were  ufed  as  a  han- 
dle for  oppreffion,  it  was  thought  proper  to  abolifh 
them  altogether. 

In  the  mean  time,  letters  of  four  forms  conti- 
nued to  be  the  only  warrant  for  perfonal  execution, 
upon  decrees  of  the  court  of  fefTion.  But  this 
court,  efleeming  it  a  fort  of  impeachment  upon 
their  dignity,  to  be  worfe  appointed  than  inferior 
courts  are  with  refpe6l  to  perfonal  execution,  took 
upon  them-f  to  abolifh  letters  of  four  forms,  and 
to  appoint  the  fame  letters  of  horning  to  pafs  upon 
their  own  decrees,  that  by  ftatute  were  authorized 
to  pafs  upon  decrees  of  inferior  courts.  That  de- 
crees of  the  fupreme  court  fliould  at  leaft  be  equally 
privileged  with  thofe  of  inferior  courts,  is  a  propo- 
rtion that  admits  not  a  difpute.  I  cannot  however, 
without  indignation,  refledt  upon  the  preamble  of 
the  a6l  of  federunt,  afferting,  that  letters  of  horn- 
ing, properly  fo  called,  are  a  form  of  execution  lefs 
burdenfome  upon  debtors  than  letters  of  four  forms ; 
which  is  a  bold  attempt  to  impofe  upon  the  common 
fenfe  of  mankind. 

To  compleat  this  (liort  hillory,  there  only  re- 
mains to  be  added  in  point  of  fad,  that  to  obtain 
a  warrant  for  perfonal  execution,  it  is  fcarce  ever 
neceflary,  as  our  law  now  ftands,  to  apply  to  the 

*  20th  Geo.  II.  50.  tA£l  of  federunt  1 61 3. 
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court  of  feffion  for  a  decree  of  interpofition.  By 
the  regulations  1563,  concerning  the  comniifTary 
court,  a  more  curt  method  was  introduced,  for  ob- 
taining letters  cf  horning  upon  the  precepts  of  the 
commifTaries  of  Edinburgh  ;  which  is,  that  the 
court  of  fefiion,  upon  an  application  to  them  by 
petition,  fhould  inftantly  iiTue  a  warrant  for  letters 
of  horning.  ^  And  the  fame  method  was  prefcrib- 
ed  in  all  the  ftatutes  above  mentioned,  that  au- 
thorized letters  of  horning  upon  decrees  of  inferior 
courts. 

When  we  compare  our  form  of  perfonal  execu- 
tion with  that  of  England,  we  perceive  a  wide  differ- 
ence. In  England,  the  capias  ad  fatisfaciendum  is 
a  writ  dirtdled  to  the  fheriff,  to  imprifon  the  perfon 
of  the  debtor,  until  he  give  fatisfadlion  to  his  cre- 
ditor ;  of  which  the  confequence  is,  that  payment 
made  by  the  debtor  intitles  him  of  courfe  to  his  li» 
berty.  But  in  Scotland,  an  a6l  of  warding  except- 
ed, a  debtor  is  not  committed  to  prifon  upon  ac- 
count merely  of  his  failing  to  make  payment.  He 
muft  be  denounced  rebel  before  a  capias  or  caption 
can  be  ilTued.  At  the  fame  timie,  this  capias  is  not 
ad  fatisfaciendum  :  it  is  built  upon  a  different  foun- 
dation. Imprifonment  is  one  of  the  penalties  of 
rebellion,  and  our  capias  is  iffued  againfl  the  perfon, 
not  as  debtor  but  as  rebel.  The  debtor  accord- 
ingly, by  the  words  of  our  caption,  muft  remain 
in  prifon,  "  till  he  be  relaxed  from  the  procefs  of 
*'  horning  •,"  that  is,  obtain  the  King's  pardon 
for  his  rebellion.     For  this  reafon  it  is,  that  tender- 
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ing  the  fum  due,  is  not,  in  ftrid  law,  fufficient  to 
fave  the  debtor  from  prifon.  Nor  after  imprifon- 
ment  will  he  be  entitled  to  his  freedom  upon  ten- 
dering the  fum,  till  he  alfo  obtain  letters  of  relaxa- 
tion. The  court  of  feflion  indeed  difpenfed  with 
this  formality  in  fmall  debts,  "  declaring  the  ere- 
•'  ditor's  confent  fufficient  for  the  debtor's  liberation, 
'*  when  the  fum  exceeds  not  200  merks  *," 

*  A^  of  fedqrunt,  5  th  February  1675. 
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Execution  for  obtaining  payment 
after  the  death  of  the  debtor. 

IN  handling  this  fubjeft,  I  cainnot  hope  fully  to 
gratify  the  reader's  curiofity  otherwife  than  by 
tracing  the  hiftory  of  this  branch  of  law  from  re- 
mote ages.  It  will  be  neceflary  not  only  to  gather 
what  light  we  can  from  the  rules  of  common  juf- 
tice,  but  alfo  to  examine  the  laws  of  England, and 
of  old  Rome,  which  have  been  copied  by  us  in 
different  periods. 

The  great  utility  of  money,  as  a  commercial 
flandard,  made  it  from  the  time  of  its  introdudion 
a  defirable  objed.  It  came  itfelf  to  be  one  of  the 
principal  fubjeds  of  commerce,  and  of  contrads  of 
loan.     When  money  is  lent,  it  is  the  duty  of  the 

debtor 
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debtor  to  pay  the  fum  at  the  term  covenanted  ;  and 
to  procure  money  by  a  fale  of  his  goods,  if  he  can- 
not otherwife  fatisfy  his  creditor,  if  the  debtor  be 
refradlory  or  neghgent,  it  is  the  duty  of  the  judge 
to  intcrpofe,  and  to  dired  a  fale  of  the  goods,  in 
order  that  the  creditor  may  draw  his  payment  out 
of  the  price. 

.  In  what  manner  debts  are  to  be  made  effeclual 
after  the  debtor's  death,  by  the  rules  of  common 
juftice,  is  a  fpeculation  more  involved.  One  thing 
is  obvious,  that  if  no  perfon  claim  the  property  of 
the  goods  as  heir,  or  by  other  legal  title,  the  credi- 
tors ought  to  have  the  fame  remedy  that  they  had 
during  their  debtor's  life.  In  this  cafe  there  is  re- 
quired no  ftretch  of  authority.  On  the  contrary, 
when  a  debtor's  goods  after  his  death  are  fold  for 
payment  of  his  debts,  the  law  is  no  further  exerted 
than  to  fupply  the  dtft^i  of  will,  which,  it  is  pre- 
sumed, the  debtor  would  have  interpofed  had  he 
been  alive ;  whereas  when  a  debtor's  goods  are  fold 
during  his  life,  by  pubhck  authority,  his  property 
is  wrefled  from  him  againfl:  his  will. 

But  now  an  heir  makes  his  appearance,  and  the 
property  is  transferred  to  him  by  right  of  fucceflion. 
Juftice  will  not  allow  him  to  enjoy  the  heritage  of 
his  anceftor,  without  acknowledging  his  ancelior's 
debts.  Therefore,  if  he  fubmic  not  to  pay  the 
whole  debts,  one  of  tv/o  things  muft  neceffarily 
follow,  either  that  he  account  to  the  creditors  for 
the  value  of  the  heritage,  or  that  he  confent  to  a 

fale 
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fale  for  their  behoof.  Juftice,  as  appears  to  me, 
cannot  be  fulfilled  but  by  purfuing  the  latter  me- 
thod ;  and  my  reafons  for  thinking  fo  are  two. 
The  firft  is,  that  creditors  have  an  equitable  claim 
to  the  effedls  of  their  deceafed  debtor,  but  none 
againd  his  ifTue  or  other  relations ;  and  therefore 
that  thefe  effedls  ought  to  be  furrendered  to  the 
creditors  for  their  payment,  unlefs  the  heir,  by 
making  full  payment,  put  an  end  to  the  claim 
which  the  creditors  have  to  thefe  efFeds.  The  next 
is,  that  fale,  which  is  the  only  unexceptionable  me- 
thod for  determining  the  value  of  a  commercial 
fiibjedl,  ought  for  that  reafon  to  be  preferred  by 
judges,  before  the  more  uncertain  opinion  of  wit- 
nefles.  For  the  pr^tium  affeElionis  of  the  heir,  fup- 
pofing  the  thing,  ought  not  to  weigh  againft  the 
more  folid  intereil  of  creditors,  who  are  cert  antes 
de  damno  evitando  -,  not  to  mention  that  an  heir, 
who  hath  an  affedlion  for  the  fubje(5t,  may  gratify 
his  afFedion,  by  offering  the  fmallefl:  fum  ab.ove 
v^hat  another  efteems  the  intrinfic  value. 

The  Romans,  with  refpedl  to  heirs,  had  a  pecu- 
liar way  of  thinking,  which  miuft  be  explained,  be- 
caufe  it  relates  to  the  fubjedt  under  confideration. 
An  heir,  in  the  common  fenfe  of  mankind,  is  that 
perfon,  who,  by  blood  or  by  will,  is  entitled  to  the 
effects  of  a  perfon  deceafed  \  and  the  fuccefTion  of 
an  heir  is  a  method  eftablifhed  by  law,  for  vefting 
in  a  living  perfon  effe6ls  which  belonged  to  another 
at  his  death.  Hence  it  is,  that,  with  refped  to 
different  fubjeds,  the  fame  perfon  may  have  diffe- 
rent 
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rent  heirs  ;  as  for  example,  an  heir  of  blood  may 
fucceed  to  fome  fubjeds,  and  an  heir  by  will  to 
others.  The  idea  of  an  heir,  in  the  Roman  law, 
is  not  derived  from  the  right  of  fucceeding  to  the 
heritage  in  general,  or  to  any  particular  fubjed,  but 
refts  upon  a  very  different  foundation.  The  Ro- 
man people  were  diftinguiflied  into  tribes  or  genteu 
A  tribe  was  compofed  of  differ  tntfamili^e  ^  and  3,fami' 
lia  of  dafftxtnijlirpes ;  and  while  the  republick  flood, 
it  was  one  great  branch  of  their  police,  to  preferve 
names  and  families  diftind  from  each  other.  To 
perpetuate  old  families,  the  privilege  of  adoption 
was  bellowed  upon  thofe  who  had  not  children. 
The  perfon  adopted,  who  alTumed  the  name  of  the 
family,  came  in  place  of  a  natural  fon,  and  had  all 
the  privileges  that  by  law  belong  to  a  natural  fon. 
This  branch  of  the  Roman  police  produced  a  fin- 
gular  conception  of  an  heir,  viz.  the  bearing  the 
name  of  the  family,  and  continuing  the  chain  of 
the  family  in  place  of  the  perfon  deceafed.  The 
fucceflion  of  an  heir  among  the  Romans  had  no  re- 
lation to  property,  was  not  confidered  as  a  right  of 
fucceeding  to  fubjeds,  but  as  a  right  of  fucceeding 
to  the  perfon  deceafed,  of  coming  in  his  place,  of 
reprcfenting  him,  and  of  being,  as  termed  in  the 
Roman  law,  eadem  perfona  cum  defun5fo.  In  a 
word,  an  heir,  in  the  Roman  law,  is  he  who  repre- 
fents  the  deceafed  perfonally  ;  and  the  reprcfenting 
the  deceafed  with  refpe6l  to  fubjedls  of  property,  doth 
not  lefs  or  more  enter  into  the  Roman  definition 
of  an  heir.  Nor  was  it  at  all  neceffary  that  this 
circ«mftance  fhould   enter  the  definition  :    it  was 

fuffi- 


»• 


for  obtaining  Payment  after  Death.     35J 

fufficlent  that  every  benefit  of  fucceOlon  was  thd 
Unavoidable  confequence  of  perfonal  reprefenta- 
tion  ;  which  obvicufly  is  the  cafe.  If  an  heir  is 
eudem  perfona  cum  defun5lo,  fuccefijon,  in  the  eye  of 
law,  makes  no  change  of  perfon,  and  confeqilent!/ 
not  even  a  change  of  property,  flence  the  maxim 
in  the  Roman  law,  that  Nemo  pot  eft  mori  pro  parte 
teftatus  et  pro  parte  inteftatus.  For  if  an  he^r  was 
adopted  or  named,  his  perfonal  reprefentation  of  the 
teftator  entitled  him  of  conrfe  to  every  fubjedl,  and 
every  privilege  that  belonged  to  the  teilaror. 

This  lingular   notion   of  an    heir,    among  the 
Romans,  gave  (Creditors  a  benefit  which  they  have 
not  by  common  juftice.  •  The  death  of  their  debtor  j 
]f  he  was  reprefented  by  an  heir,  made  no  alteration 
in  their  affairs.     A  debtor  who  had  a  reprefentative? 
died  not  in  a  legal  fenfe  ;  his  exiftence  was  continu- 
ed in  his   heir,    without  change  of  perfon.     The 
heir  accordingly  was  fubjected   to   all   the  debts? 
whether  he  had  or  had  not  any  benefit  by  the  fuc- 
ceflion  •,  and  If  the  heir  proved  dilatory  or  refrac- 
tory, his  whole  effecls  might  be  fold  for  payment, 
as  well  what  belonged  properly  to  himfelf,  as  what 
he  acquired  by  fucceffion.     This  undoubtedly  was 
a  ftretch  beyond  the  rules  of  common  juflice;.  for 
creditors  ought  not  to  gain  by  the  death  of  their 
debtor,  and  an  heir  ought  not  to  fuffer  by  his  fuc- 
ceflion.     But  to  palliate  this  injuftice,  an  heir  had  a 
year  to  deliberate  whether  he  fhould  accept  of  the 
fuGcellion ;  and  if  he  made  it  his  choice  to  accept, 
and  to  run  all  hazards,  which  fomctimes  produced 
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lofs  inftead  of  gain,  this,  being  his  own  choice,  was 
reckoned  no  fuch  hardlhip  as  to  dcferve  a  remedy. 
But  this  notion  of  an  heir,  beneficial  to  the  credi- 
tors in  one  refpedl,  was  hurtful  to  them  in  another. 
For  where  the  heir's  proper  debts  exceeded  his  own 
funds,  his  creditors  had  accefs  to  the  funds  of  the 
anceftor,  which  were  now  become  their  debtor's 
property  by  fuccefTion.  Here  was  real  injuftice  done 
to  the  anceflor's  creditors ;  which  in  courfe  of  time 
was  remedied  by  the  Prater.  He  decreed  a  fepa- 
ratio  bonorum^  and  authorifed  the  anceilor's  funds 
to  be  fold  for  payment  of  his  debts  *. 

The  grofs  injuftice  of  fubjeding  an  heir  to  the 
debts  of  the  anceflor  without  limitation,  produced 
in  time  another  remedy,  viz.  the  benefit  of  inven- 
tory, by  which,  upon  making  an  exad  lift  of  the 
anceftor's  eiFe6ls,  an  exception  in  equity  was  given 
to  the  heir,  to  protedc  him  from  being  further 
liable  perfonally  than  to  the  value  of  the  goods  con- 
tained in  the  lift.  Whether  this  value  was  to  be  af- 
certained  by  the  opinion  of  witnefTes,  or  whether  the 
heir  v/as  bound  to  fell  the  goods  for  paymiCnt  of  the 
anceftor's  debts,  is  not  clear.  But  the  latter  feems 
to  have  been  the  rule,  as  may  be  gathered,  not 
only  from  the  reafon  of  the  thing,  but  from  the 
conftitution  of  Juftinian  introducing  this  remedy  f. 
And  in  our  pradice,  though  an  heir  who  has  the 
benefit  of  inventory,  is  not  liable  perfonally  beyond 
the  value  of  the  goods  in  the  inventory,  to  be  af- 

*  L.  I.  §  K  de  feparationibus.         f  L.  22.  §  4  &  8.  C.  de 
juredehb. 
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certained  by  a  proof,  yet  if  the  creditors  chufe  to 
take  themfelves  to  the  goods  for  their  payment,  it 
is  in  their  power  to  bring  the  fame  to  fale,  and  to 
lay  hold  of  the  price  for  their  payment. 

But  however  far  the  Roman  law  ilrayed  from 
the  common  rules  of  juftice,  where  the  debtor's  he- 
ritage was  claimed  by  an  heir,  the  fame  complainc 
does  not  iy  in  the  cafe  of  infolvency,  where  the  heir 
abandoned  the  fuccefiion  ;  for  the  debtor's  goods 
were  in  this  cafe  fold  for  payment  of  his  debts,  in 
the  fame  manner  as  when  he  was  alive.  It  is  true, 
that  among  the  Romans,  remarkable  originally  for 
virtue  and  temperance,  it  was  ignominious  for  a 
citizen  to  have  his  effecls  fold  by  public  authority. 
To  prevent  fuch  difgrace,  it  was  common  to  infti- 
tute  a  (lave  as  heir,  who,  after  the  teftator's  death, 
being  obliged  to  enter,  the  hereditary  fubjeds  were 
fold  as  his  property,  and  the  real  debtor's  name  was 
not  mentioned  *. 

We  proceed  to  the  Englifh  law,  which  in  all 
probability  was  anciently  the  fame  with  our  own. 
And  to  underftand  the  fpirit  of  that  law,  it  mufl: 
be  premifed,  that  while  the  feudal  law  was  in  its 
purity,  a  valTal  had  no  land -property  :  he  had  only 
the  profits  of  the  land  for  his  v/ages  ;  and  when  he 
died,  his  fervice  being  at  an  end,  there  could  no 
longer  be  a  claim  for  wages.  The  fubjed  return- 
ed to  the  fuperior,  and  he  drew  the  whole  profits, 

*  Inftit.  deKered.  qualit.  et  diiT,  ^  i.  Heineccias  antiquit. 
L.  2.  Tit.  17,  18,  19.  §  II. 
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till    the  heir  appeared  •,    who    was  entitled  by  the 
original  covenant,  upon    performing  the  fame  fer- 
vice  with  his  anceftor,  to  demand  pofTefTion  of  the 
land  as  his  wages.     If  his  claim  was  found  jufl,  the 
pofieffion  was  delivered  to  him  by  a  very  fimple 
form,  viz,  an  order  or  precept  from  the  fuperior  to 
give  him  pofleflion  ♦,  and  this  was  called  renovaiio 
feudi.     There  is  nothing  to  be  laid  hold  of,  in  any 
branch  of  this  procefs,  for  making  the  heir  liable  to 
the  anceftor's  debts.     By  performing  the  feudal  fer- 
vices,  every  heir  is  entitled  to  the  full  enjoyment  of 
the  land  in  name  of  wages  •,  and  his  right  being 
thus  limited,  he  hath  no  power  of  difpofal,  or  of 
contradling  debt  to  afFe6t  the  fubje6l  farther  than  his 
own  intereft  reaches.     The  next  heir  who  fucceeds 
is  not  liable  to  the  predeceflbr's  debts ;  becaufe  the 
land  is  delivered  to  the  next  heir,  not  as  the  prede- 
ceflbr's property,  but  as  the  property  of  the  fupe- 
rior ;  and   pofleflion  is  given  to  the  next  heir  as 
wages  for  the  fervice  he  hath   undertaken  to  per- 
form.    From  this  fliort  fketch  it  mufl-  be  evident, 
that,    while  the  feudal  law  fubrifl:ed  in  its  purity, 
a  vaflal's  debts  after  his  death,  however  eff^edlual 
againfl  his  moveables,  could  not  burthen  the  land, 
nor  tliC  heir  who  fucceeded  to  the  land. 

But  after  land  was  refl:ored  to  commerce,  and  a 
vaflal  was  underfl:ood  to  be  in  fome  fort  proprietor, 
fo  as  even  to  have  a  power  of  alienation,  it  was  a 
natural  co.nfequence,  that  the  land,  as  his  property, 
fhould  be  fubjeded  for  payment  of  his  debts,  not 
only  during  his  life,  but  even  after  his  death.     And 
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indeed  if  a  man's  moveables  can,  after  his  dea)th, 
be  attached  for  payment  of  his  debts,  why  not  his 
land ;  fuppofing  him  equally  proprietor  of  both  ? 
Accordingly  by  the  law  oi"  'England,  "  Judgments 
of  ail  kinds,  whether  in  foro  contentiofo^  or  by 
confent,  may  be  made  effeftual  by  an  elegit^  aftei" 
"  the  debtor's  death,  as  well  as  during  his  life, 
without  neceflity  of  taking  a  new  judgment  a- 
gainft  the  heir*."  A  judgment  by  the  law  of 
England  hath  ftill  greater  force.  *'  Lands  arc 
"  bound  from  the  time  of  the  judgment,  fo  that 
*'  execution  may  be  of  thefe,  though  the  party 
"  aliens  bo72a  fide^  before  execution  fued  out  f  .'* 
For  if  an  elegit  can  be  taken  out,  to  attach  land 
conveyed  after  the  judgment  to  a  bona  fide  purcha- 
fer,  it  is  not  fo  great  a  ftretch  to  make  it  attach 
land  after  the  debtor's  death,  in  the  hand  of  the 
heir,  or  in  her  edit  ate  jacente^  if  the  heir  be  not  en« 
tered. 

The  fame  method  takes  place  in  other  debts,  up- 
on which  there  is  no  judgment  againft  the  debtor; 
with  this  only  variation,  that  the  creditor  muft  be- 
gin with  taking  a  decree  againft  the  heir ;  becaufe 
the  authority  of  a  decree  is  neceffary  for  execution. 
The  decree  taken  againft  the  heir  is,  in  this  cafe, 
of  the  nature  of  a  decreet  of  cognition  with  us,  to 
be  a  foundation  for  attaching  the  deceafed  debtor's 
heritage,  but  not  to  have  any  perfonal  effect  againft 
the  heir,  nor  againft  his  proper  eftate  {. 

*  New  abridgment  of  the  law,  vol.  IT.  page  337.       f  Ibid, 
vol.  II.  page  361.         %  Ibid,  vol   III.   page  25. 
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Nor  is  it  difBcuk  to  difcover  the  foundation  of 
this  pradlicc.  It  depends  on  a  principle  of  juftice, 
which  is  fimple  and  obvious,  that  every  man's  pro- 
per effeds  ought  to  be  applied  for  payment  of  his 
debts.  His  death  can  have  no  fuch  effedl  natural* 
ly,  as  to  withdraw  thefe  effedls  from  his  creditors  : 
nor  can  it  have  fuch  effe6l  as  to  fubjedl  the  heir, 
who  ought  not  to  be  liable  for  debts  not  of  his  own 
contrading  ;  unlcfs  fo  far  as  he  converts  to  his 
own  ufe  the .  anceftor's  efFeds,  which  are  the  only 
fund  dtftined  by  law  for  payment  of  the  ancellor's 
debts. 

The  natural  principle  which  prevails  in  Eng- 
land, that  an  heir  is  not  fubjeded  to  his  anceflor's 
debts,  but  only  the  anceftor's  own  funds,  produced 
another  effed,  which  is,  to  veft  in  the  heir  the  pro- 
perty of  the  anccflor's  heretable  eflate,  even  with- 
out exerting  any  ad  of  pofTeflion.  The  very  fur- 
vivance  of  tl^e  heir  gives  him,  in  the  law-language 
of  England,  legal  feifin,  that  is,  gives  him  all  the 
advantages  of  real  pofTefTion ;  and  juftly,  becaufe 
his  animus  pojfeckndi  is  prefumed,  and  muft  always 
be  prefumed,  where  the  apprehending  polTefTion  is 
attended  with  no  rifk.  This  is  the  fe:nfe  of  the 
maxim,  ^lod  mcrtuusfafu  vivtim^  which  obtains  in 
France  as  well  as  in  England ;  and  of  which  we 
now  fee  the  foundation.  1  his  branch  of  the  law 
of  England,  is  not  more  beautiful  by  its  fimplicity, 
than  by  its  equity  and  expediency.  Nothing  can  be 
more  fimple  or  expedient,  than  by  mere  furvivance, 
to  veft  in  the  heir  the  eflate  that  belonged  to  the  an- 
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ceftor ;  and  nothing  can  be  more  equitable  than  a 
feparatio  honomm^  by  which  the  funds  of  the  an- 
ceftor  are  fet  apart  for  payment  of  his  debts,  with- 
out vexing  the  heir,  who,  in  common  juftice,  oiighj. 
not  to  be  liable  but  for  debts  of  his  own  contrad. 


ing. 


We  have  great  reafon  to  prefume  as  to  this  mat- 
ter, that  our  law  was  once  the  fame  with  that  of 
England,  though  we  have  now  adopted  different 
maxims,    deviating   far  from   natural  equity  ,and 
from  the  fimplicity  and  expediency  of  the  Englifh 
law.     That  our  law  was  the  fame  will  readily  be 
believed,  when  in  this  country  of  old  we  find  the 
fame  effedl  given  to  judgments,  that  at  prefent  is 
given  in  England.     In  the  2d  ftatute  Robert  I.  cap. 
19.  §  12.  it  is  laid  down  with  refpedl  to  debts  due 
to   merchants,    "   That   in   execution   againfl  the 
"  lands  of  the  debtor,  fafine  fhall  be  given  of  all 
"  the  lands  which  belonged  to  the  debtor  at  the 
*'  time  of  entering  into  the  recognizance,  in  whofe 
*•  ever  hands  they  have  fince  come,  whether  by  in- 
*'  feftment  or  otherwife.'*     This  authority,    it   is 
true,  relates  to  a  decree  of  confent ;  but  we  are  n6t 
to  fuppofe,  that  it  was  more  privileged  than  a  judg- 
ment in  foro  content iojo  ;  and  if  fo,  there  could  be 
no  difficulty  of  making  a  judgment  effedlual  againft 
the  debtor's  land,  in  the  hands  of  his  heir,  or  in  he^ 
rcditate  jacente.     And  we  find  traces  of  this  very 
thing  in  our  old  law.     In  the  above  mentioned  2d 
ilatutes  Robert  I.  §  ult.  it  is  enadled,  ''  That  if  a 
*'  debtor  die,  the  merchant  creditor  Ihall  not  have 
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*'  his  body,  but  (hall  have  execution  again  ft  his  lands,  as 
*'  there  above  laid  down ;"  that  is,  by  a  brieve  out  ofthc 
phancery  direfted  to  the  fheriff,  to  deliver  to  the  cre- 
ditor all  the  goods  and  lands  which  belonged  to  the 
debtor,  by  a  reafonable  exteiit.  The  like  execution  is 
'  authorize  J,  Leg.  Burg.  cap.  94.  even  where  the  heir 
is  entered.  But  this  is  not  all :  we  have  pofitive 
evidence,  that  fuch  was  the  pradlice  in  Scotland  even 
after  the  beginning  of  the  fixttenth  century.  There 
is  up'.'n  record  a  charter  of  apprifing,  anno  ifoS* 
in  favour  of  Richard  Kine,  who  having  been  de- 
cernv-d  to  pay  20  /.  as  cautioner  for  Patrick  Wal- 
lance,  obtained  letters  after  Patrick's  death  for  ap- 
prifing his  land.  Patrick's  heirs  were  edi6lal]y  cited, 
and  his  land  was  apprifed  and  adjudged  to  Richard, 
for  payment  to  him  of  the  faid  fum  ;  and  this  was 
done  without  any  previous  decree  againft  the  heir, 
or  charge  to  enter.  A  copy  of  this  charter  is  an- 
nexed *  ;  and  upon  fearching  the  records,  many 
jnore  of  the  fame  kind  may  doubtlefs  be  found. 
In  a  matter  of  fuch  antiquity,  thefe  authorities  ought 
to  convince  us,  that  as  to  execution  againft  a  debt- 
or's land-eftate  after  his  death,  our  old  law  was  the 
fame  with  the  Englilh  law,  and  the  fame  that  con- 
tinues to  bf  the  Englilh  law  to  this  day. 

And  if  fuch  was  the  law  of  Scotland  with  re- 
fpecfl  to  execution  after  the  debtor's  death,  upon  de- 
crees whether  in  foro  or  of  confent,  we  can  have 
no  reafonable  doubt  that  the  fame  form  of  execu- 
fjpn  did  obtain  where  there  was  no  judgment  during 
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the  debtor's  life  j  with  this  variation  only,  that 
there  behoved  to  be  a  decree  of  cognition  before 
execution  could  be  awarded. 

A  man  who  breads  the  dark  paths  of  antiquity, 
ought  to  proceed  with  circumfpedion,  and  be  con- 
ftantly  on  the  watch.     We  have  entertained  hitherto 
little  doubt  about  the  right  road  i,  but  in  profecuting 
our  journey,  appearances  are  not  quite  fo  favour- 
able.    We  ftumble  unluckily  upon  the  Ad:   106. 
P.  1 540,  which  feems  to  pronounce,  that  far  from 
proceeding  in  the  right  path,  we  have  been  wan- 
dering this  while.     In  this  ftatute  it  appears  to  be 
taken  for  granted,  that  if  the  heir  avoided  entering 
to  the  land,  the  anceftqr's  creditors  had  no  means 
to  recover  payment.     Nay,  a  remedy  is  provided, 
by  entitling  them  to  apprife  the  land  after  charging 
the  heir  to  enter.     The  aft,  it  is  true,  is  conceived 
in  terms  fo  ambiguous,  as  to  make  it  doubtful  whe- 
ther the  remedy  concerns  the  creditors  of  the  an- 
ceftor  or  thofe  of  the  heir.     But  that  it  is  calculated 
to  relieve  the  former  only,  all  our  authors  agree. 
And  we  have  a  ftill  greater  authority,  viz.  the  Aft 
27.  P.  1 62 1,  which  proceeding  upon  the  narrative, 
that  the  faid  ftatute  regards  the  creditors  only  of 
the  deceafed,  extends  the  fame  remedy  to  creditors 
of  the  heir.     This,  in  effeft,  is  declaring,  not  only 
that  the  creditors  of  the  heir,  before  the  1621,  had 
no  execution  againft  the  anceftor's  land  unlefs  the 
heir  their  debtor  was  pleafed  to  enter  ;  but  alfo,  that 
not  even  the  creditors  of  the  anceftor  had,  before 
the  Aft  1540,  any  execution  againft  the  land,  un- 
lefs 
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ids  the  heir,  who  was  not  their  debtor,  was  pleafed 
to  enter. 


THE^E  are  weighty  authorities  in  fupport  of  the 
fenfe  univerfally  given  to  the   flatute  1540.     And 
yet  that  the  common  law  of  Scotland,  fhould  im- 
power  every   heir  of  a  land  eftate,  by   abflainino- 
from  the  fucceffion,  to  forfeit  *the   creditors  of  his 
ancedor,  is  a  propofition  too  repugnant  to  the  com- 
mon principles  of  jufiice  to  gain  credit.     This  pro- 
pofition will  appear  (till  more  abfurd,  by  bringino- 
the  fuperior  into  the  queftion.     The  land   returned 
to  him,  if  the  heir  did  not  fubmit  to  be  his  vafTal : 
but  a  good  underlhnding  betwixt  them,  perhaps  for 
a  valuable  confideration,  might  entitle  the  heir  to  , 
hold  the  land  in  defiance  of  all  the  creditors.     To 
accomplifh  a  fcheme  fo  fraudulent,  no  more  was  ne- 
ceflary  but  a  private  agreement,  that  the  land  fhould 
return'  to  the  fuperior  by  efcheat,  and  be  afterwards 
reftored  to  the  heir  by  a  new  grant.     A  contrivance 
fty  grofsly  unjufl:  would  not  have  been  tolerated  in 
any  country.     We  had  apprifings  of  land  as  early 
as  the  reign  of  Alexander  II.     1  have  demonftrated 
above,  that  it  is  no  (fretch  of  legal   authority,  to 
iffue  this  execution  after  the  debtor's  death  more 
than  during  his  life,  and  that  the  heir  hath  no  title 
to  prevent  this  execution  whether  he  be  entered  or 
not  entered.     Let  it  further  be  confidered,  that,  by 
our  oldeft  law,  the  heir  was  liable  even  for  move- 
able debts,  where  the  moveables  were  deficient  *. 
What  then  was  to  bar  law  from  takinpr  its  natural 


o 
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courfe  ?  It  is  certain  there  lay  no  bar  in  the  way  ; 
and  the  neceffity  of  fuch  an  execution  mufi:  have 
been  obvious  to  the  meaneft  capacity,  in  order  to 
fulfil  the  rules  of  common  ju (lice  ;  not  to  mention 
its  utility  for  fupporting  credit  and  extending  com- 
merce. 

But  it  is  lofing  time,  to  argue  thus  at  large  about 
the  conftruclion  of  a  ftatute.  The  above  mention- 
ed charter  1 508  makes  it  clear,  that  the  ftatute 
cannot  relate  to  the  creditors  of  the  anceftor.  By 
that  charter  it  is  vouched,  that  in  the  J  508,  exe- 
cution againit  the  debtor's  eftate  proceeded  after  his 
death,  with  as  little  ceremony  as  during  his  life. 
The  pradlice  muft  have  been  the  fame  in  the  1540, 
and  therefore  as  the  creditors  of  the  deceafed  had 
no  occafion  for  a  remedy,  the  remedy  provided  by 
the  ftatute  muft  have  been  intended  for  the  creditors 
of  the  heir.  And  to  fortify  this  conftrudion,  there 
is  luckily  difcovered  another  remarkable  tadl.  Our 
fovereign  court,  fo  far  from  doubting  of  the  privi- 
lege that  creditors  have  to  attach  the  land  eftate  of 
their  debtor  after  his  death,  ventured  to  authorize 
an  apprifing  of  the  predeceffor's  eftate  upon  the 
debt  even  of  the  heir-apparent.  One  inftance  of 
this  I  find  in  a  charter  of  apprifing,  24th  May 
'547>  granted  by  Queen  Mary  to  the  Mafter  of 
Semple.  This  charter  fubfumes,  ''  That  the  Earl 
*^  of  Lennox,  in  order  to  protedl  his  family- eftate 
"  from  being  attached  for  payment  of  a  debt  due 
*'  by  him  perfonally  to  the  Queen,  had  refufed  to 
*«  enter  heir  to  the  faid  eftate  j  that  he  had  been 
tl  charged  to  enter  heir  within  twenty  one  days,  un- 
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**-  dcr  certification,  that  the  lands  fhould  be  apprifed 
*'  as  if  he  were  really  entered  :  and  that  he  having 
**-  dilbbeyed  the  charge,  the  lands  were  accordingly 
''•  apprifed,  &c.  ^"     The  date  of  the  charge  to  en- 
ter is  omitted  in  the  charter  ;  but  that  it  muft  have 
been  before  the  ftatute  1540,  is  evident  from  the 
following  circumR;ances,  that  the  ftatute  is  nor  men- 
tToned  in  the  charter  ;  and  that  the  charge  is   upon 
twenty  one  days,  which  fliows  that  it  proceeded  not 
upon  the  authority  of  the  ftatute ;  for  in  that  cafe 
the  charge  muft  have  been  on  forty  days.     We  have 
no  reaibn  to  fuppofe  this  to  be  a  fingular  inftance  ; 
nor  is  it  mentioned  in  the  charter  as  fingular.    Here 
then  is  difcovered  an  important  link  in  the  hiftocical 
chain,  to  wit,  that  a  charge  againft  the  heir  to  en- 
ter at  the  inftance  of  his  own   creditor,  was   intro- 
duced by  the  fjvereign  court,  without  the  authority 
of  a  ilatute.     And  if  this  hold  true,  the  A61  2540 
could  not  be  intended   for  any  other  effed,  but  to 
confirm  this  former  practice,  with  the  fingle  varia- 
tion, that  the  charge  to  enter  fhould  be  upon  forty 
days  in  place  of  twenty  one.     Viewing  this  curious 
fad  in  its  true  light,  it  affords  convincing  evidence, 
that  before  the  1 540,  the  debtor's  death  did  not  bar 
his  creditors  from  accefs  to  his  eftate.     For  it  is  not 
confiflent  with   the  natural   progrefs  of   improve- 
ments, that  the  common  law  fhould  be  flretched  in 
favour  of  the  creditors  of  the  heir-apparent ;  while 
the  predeceffor's  own  creditors,    whofe  connexion 
with  his  eftate  is  incomparably  flronger,  were  left 
yrithout  a  remedy.    Thefe  creditors  muft  have  been 

♦  See  a  copy  of  this  charter,  Appendix,  No  9. 
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Jono-  fecure,  before  a  remedy  would  be  thought  of 
for  remoter  creditors,  ^/z.  thofe  of  the  heir  appa- 
rent. 

ll  But  in  combating  the  authority  of  the  faid  Act 

1 62 1,  we  mufl  not  reft  fatisfied  with  fuch  proofs 
as  may  be  reckoned  fufficient  in  an  ordinary  cafe.    I 
add  therefore  other  proofs,  that  will  probably  be 
thought  ftill  more  dired.     In  the  firft  edition  of 
the  ftatutes  of  James  V.  bearing  date   8  th  Febru- 
ary 1 54 1,  the  title  prefixed  to  the  fracute  under  con - 
fideration  is  in  the  following  words  :  "  The  remeid 
*'  againft  them  that  lye  out  of  their  lands,  and  will 
**  not  enter  in  defraud  of  their  creditors."     This 
clearly  Ihows  what  was  underftood  to  be  the  mean- 
ing of  the  fcatute  at  the  time  it  was  enabled,  viz. 
that  it  refpedis  the  creditors  folely  of  the  heir- appa- 
rent.    And  the  fame  title  is  alfo  prefixed  to  the 
next  edition,  which  was  in  the  1566.     The  other 
proof  I  have  to  mention,  appears  to  be  altogether 
decifive.     Upon  fearching  the  records,  it  is  difco- 
vered,  that  the  firft  charges  given  by  authority  of 
the  ftatute,    were  at  the  inftance   of   creditors  of 
heirs- apparent  •,  one  of  them  as  early  as  the  year 
1 542.     This  I  take  to  be  demon  ftrative  evidence  of 
the  intendment  of  the  ftatute  ;  for  we  cannot  in- 
dulge fo  wild  a  thought,  as  that  our  judges,  the 
very  perfons  probably  who  framed  this  ftatute,  were 
ignorant  of  its  meaning. 

As  the  foregoing  arguments  and  proofs  feem  to 
be  invincible,  we  muft  acknowledge,  however  un- 
willingly. 
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willingly,  that  our  legiflature,  when  they  made  the 
A6t  1621,  were,  in  one  particular,  ignorant  of  the 
law  of  their  own  country.  They  are  not  however 
altogether  without  excufe.  I  fhall  have  occafion 
immediately  to  lliow,  that  long  before  the  year 
162 1,  the  old  form  of  execution  againft  land  after 
the  death  of  the  debtor,  fimple  and  eafy  as  it  was, 
had  been  abandoned,  and  another  form  fubftituted, 
not  lefs  tedious  than  intricate,  which,  confidered  in 
a  fuperficial  view,  might  lead  our  legiflature  into 
an  opinion,  that  the  creditors  of  the  heir-apparent 
were  not  provided  for  by  the  flatute  1540.  In  fadt 
they  adopted  this  erroneous  opinion,  which  moved 
them  to  make  the  A61  1621. 

No  fort  of  ftudy  contributes  more  to  the  know- 
ledge of  law,  than  that  v^^hich  traces  it  through  its 
different  periods  and  changes.  Upon  this  account, 
the  foregoing  enquiry,  though  long,  will,  it  is 
hoped,  not  be  thought  tedious  or  improper.  In 
reality  it  is  not  practicable,  with  any  degree  of  per- 
fpicuity,  to  handle  the  prefent  fubjed,  without  firft 
afcertaining  the  true  purpofe  of  the  A61  1540. 
For  according  to  the  interpretation  commonly  re- 
ceived, how  ridiculous  mufl  the  attempt  appear,  of 
tracing  from  the  beginning  the  form  by  which  debts 
are  made  effeclual  after  the  death  of  the  debtor, 
where  the  heir  renounces  or  avoids  entering  ♦,  while 
it  remains  an  eftabliflied  opinion,  that  creditors  were 
left  without  a  remedy  till  the  flatute  was  made. 

Having 
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Having  thus  paved  the  way,  by  removing  a 
oreat  deal  of  rubbifh,  I  proceed  to  unfold  the  prin- 
ciples that  govern  our  prefent  forni  of  attaching 
land  and  other  heretable  fubjefls  after  the  death  of 
the  debtor.  , 

It  is  a  matter  which  cannot  rationally  admit  of 
a  doubt,  that  our  notion  of  an  heir  was  once  the 
fame  with  what  is  fuggefted  by  the  common   prin- 
ciples of  law,  'uiz,  one  who  by  will  or  by  blood  is 
entitled  to  fucceed  to  the  heritage  of  a  perfon  de- 
ceafed,  wholly  or    partially.     Nay,    we  have  the 
fame   notion   at   prefent,  with  refpe6l  to  all  heirs 
who  fucceed  in  particular  fubjeds,  fuch  as  an  heir 
of  conqueft,  an  heir  male,  an  heir  of   entail,    an 
heir  of  proviHon.     Nor  is  there  the  lead  reafon  or 
occafion  to  viev/  even  an  heir  of  line  in  a  different 
light.     For  what  more  proper  definition  of  an  heir 
of  line,  than  the  perfon  who  lucceeds  by  right  of 
blood  to   every  heretable  fubjedt  belonging  to  the 
deceafed,  which  is  not  by  will  provided  to  another 
heir  ?  And  yet,  with  rerpe(5l  to  the  heir  of  line, 
we  have  unluckily  adopted  the  artificial  principles  of 
the  Roman  law,  of  a  perfonal  reprefentation,  and 
of  identity  of  perfon,  according  to  the  Roman  fic- 
tion, that  the  heir  is  eadem  ferfona  cum  dtfunuio* 
The  Roman  law,  illuftrious  for  its  equitable  maxims, 
deferves  jurtly  the  greateft  regard.     But  the  bulk 
of  its  inftitutions,  however  well  adanted  to  the  civil 
polity  of  Rome,  and  the  nature  of  its  government^ 
make  a  very  motly  figure  when  grafted   upon  the 
lav*'s  of  other  nations.     In  this  country,  ever  fa- 
mous 
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mous  for  love  of  novelty,  the  prevailing  efteem  for 
the  Roman  law,  has  been  confined  within  no  rational 
bounds.     Not  fatisfied  with  following  its  equitable 
maxims,  we   have  adopted  its  peculiarities,    even 
where  it  deviates  from  the  common  principles  of 
juftice.    The  very  inflance  now  under  confideration, 
without  neceffity  of  making  a  collcdion,  is  fufficient 
to  juftify  this  refledlion.     No  man  can  hefitate  a 
moment,  to  prefer  the  beautiful  fimplicity  and  equi- 
ty of  our  old  law  concerning  heirs,  before  the  arti- 
ficial fyftem  of  the  Romans,  by  which  an  heir  can- 
not demand  what  of  right  belongs  to  him,  without 
hazarding  all  he  is  worth  in  this  world.     No  regu- 
lation can  be  figured  more  contradidlory  to  equity 
and  expediency :  and  yet  fuch  has  been  the  influ- 
ence of  the  Roman  law,  that  as  far  as  pofTible,  we 
have  relinquifhed  the  former  for  the  latter  ;  that  is, 
with  refped  to  general  heirs  ;    for  as  to  heirs  of 
conquefl,  heirs  of  provifion,  and  all  heirs  who  fuc- 
ceed  to  pardcular  fubjeds,  their  condition  is  fo  op- 
pofite  to  that  of  an  heir  in  the  Roman  law,  that  it 
is  impofiible,  by  any  ft  retch  of  fancy,  to  apply  the 
Roman  fidion  to  them. 

This  unlucky  fi6lion,  which  fuppofes  the  heir 
and  anceftor  to  be  the  fame  perfon,  hath  produced 
that  intricate  form  prefently  in  ufe,  for  recovering 
payment  of  debt  after  the  death  of  the  debtor. 
The  creditors  originally  had  no  concern  with  the 
heir :  their  claim  lay  againft  their  debtor's  effeds, 
which  they  could  diredly  attach  for  their  payment, 
whether  ;;;  bcreditate  jacente  or  in  the  hands  of  th 

heir. 
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heir.  But  when  the  maxim  of  reprefentation  and 
identity  of  perfon  came  to  prevail,  the  whole  order 
of  execution  was  reverfed.  By  the  heir's  afTuming 
the  charader  of  reprefentative,  and  by  becoming 
eadem  perfona  cum  defunoio,  the  anceftor's  efFedls  are 
withdrawn  from  his  creditors,  and  are  veiled  in  the 
heir  as  formerly  in  the  anceftor.  In  a  ftridt  legal 
fenfe,  a  debtor  who  has  a  reprefentative  dies  not  • 
his  exiftence  is  continued  in  his  heir,  and  the  debtor 
is  not  changed.  In  this  view  the  heir  comes  in  ef- 
fedl  to  be  the  original  debtor ;  and  the  creditors 
cannot  reach  the  effeds  otherwife  than  upon  his  fai- 
lure of  payment,  more  than  if  he  were  in  reality* 
inilead  of  fiditioufly,  the  original  debtor* 

The  foregoing  cafe  of  an  heir's  taking  the  bene- 
fit of  fucceflion,  is  feledied  from  many  that  belong 
to  this  fubje6b,  in  order  to  be  handled  in  the  firft 
place ;  for  being  of  all  the  fimplefl,  it  furniflies  an 
opportunity  to  examine  with  the  greater  perfpicuity 
what  it  was  that  moved  our  forefathers,  to  give  up 
their  accuftomed  form  of  execution  for  that  pre-^ 
fently  in  ufe.  This  new  form  of  execution  againft 
the  heir  when  entered,  was  probably  eftablifhed 
long  before  the  fixteenth  century.  We  difcover 
from  our  oldeft  law-books,  and  in  particular  from 
the  Regiam  Majeftatem,  that  our  forefathers  began 
early  to  relilh  the  maxims  of  the  Roman  law.  And 
though  in  this  book  we  difcover  no  diredl  traces  of 
the  fidion  that  makes  the  heir  and  the  anceftor  to 
be  the  fame  perfon,  it  is  probable  however,  conli- 
dering  the  fwift  progrefs  of  the  Roman  law  in  this 
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country,  that  the  fidtion  obtained  a  currency  with" 
us  not  long  afrer  the  Regiam  Majeflatem.  Hence 
it  is  likely,  that  the  old  form  of  apprifing  the  land 
for  the  predecefTor's  debt,  without  regarding  the 
heir,  mull  have  been  long  in  difufe,  in  the  prefent 
cafe,  where  the  property  is  by  fervice  transferred  to 
the  heir  ;  and  who  thereby  is  fubjedied  perfonally  ta 
all  the  predecefTor's  debts.  This  cafe  undoubtedly 
gave  a  cornmencement  to  the  form  prefently  in  tife, 
which  requires,  that  the  eftare  be  attached,  not  as 
belonging  to  the  anceftor  the  original  debtor,  but 
as  belonging  to  the  Iieir.  In  this  view,  a  decree 
goes  againil  the  heir,  making  him  liable  for  the 
debt  5  and  thereafter  adjudication  paiTes  againft  the 
eftate,  as  his  property  and  as  for  payment  of  his 
debt.  But  though  the  new  form  commenced  fo 
early,  we  have  no  reafon  to  believe  it  was  fo  early 
compleated.  "Where  an  heir  lies  out  unentered,  and 
intermeddles  not  with  the  ancellor's  elFedls,  he  can- 
not, in  that  fituation,  be  held  as  eadem  perfona  cum 
defiin^o  ;  and  an  eftate  to  which  the  heir  lays  no 
claim,  is  naturally  confidered  as  ftill  belonging  to 
the  anceftor.  For  theie  reafons,  there  was  in  this 
cafe  nothing  to  obftrud  the  anceftor' s  creditors  from 
attaching  the  eftate  by  legal  execution,  more  than^ 
if  their  debtor  were  ftill  aiive.  Accordingly,  from 
the  charter  of  apprifing  above  mentioned,  granted 
to  Richard  Kine,  v;e  find,  that  where  the  heir  did 
not  enter,  the  old  form  of  attaching  land  was  in 
ufe  folate  as  the  154:) 8.  Nor  have  we  reafon  to 
fuppofe  that  this  was  the  lateft  inftance  of  the  kind; 
for  where  the  creditors  of  the  anceftor,  are  willing, 
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to  confine  their  views  to  his  eftate  without  attack- 
ing the  heir,  there  cannot  be  a  more  ready  method 
for  anfwering  their  purpofe,  than  that  of  apprifing 
the  land,  which  might  be  done  with  as  little 
ceremony  as  when  the  debtor  was  alive.  A  decree, 
it  is  true,  was  necefTary  for  this  execution,  as  no 
execution  can  proceed  without  the  authority  of  a 
judge :  but  it  was  a  matter  of  no  difficulty  to  ob- 
tain a  decree,  if  not  ah'eady  obtained  againft  the 
debtor  himfelf.  The  form  is,  to  call  the  heir  in  9 
procefs,  not  concluding  againft  him  perfonally,  but: 
only  that  the  debt  is  true  and  jufl.  The  heir  has 
no  concern  here,  but  merely  to  reprefent  a  defend- 
ant ;  and  therefore  a  decree  goes  of  courfe,  declar-^ 
ing  the  debt  to  be  juft.  This  declaratory  decreci 
commonly  called  a  decreet  of  cognition,  was  held^ 
and  to  this  day  is  held,  a  fufficient  foundation  for 
execution. 

Considering  tliat  in  the  beginning  of  the  fix- 
teenth  century,  creditors  after  their  debtor's  death 
had  accefs  to  attach  his  land,  in  the  manner  now 
mentioned,  and  conlidering  that  a  general  charge 
was  in  practice  before  this  time,  as  will  by  and  by 
be  proved,  it  appears  to  me  evident,  that  this  writ 
was  invented,  for  no  other  purpofe  but  to  reach  the 
heir,  and  to  fubjedl  him  perfonally  to  the  debts  of 
his  anceftor  5  which  may  be  gathered  even  from  the 
writ  itfelf.  The  heir  was  fubjedted  if  he  entered  ; 
and  this  v/as  a  contrivance  to  reach  him,  if  poffible, 
where  he  was  not  entered.  This  writ,  as  will  be 
fliown  by  and  by.  produced  the  prefent  form  of  exe-'l 
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cution  for  recovering  payment  after  the  debtor's 
death,  and  thereby  occafioned  a  confiderable  revo- 
lution in  our  law  j  which  makes  it  of  importance  to 
trace  its  hiftory  with  all  poffible  accuracy. 

To  have  a  juft  notion  of  letters  of  general  charge, 
we  mufl  view  the  condition  of  an  heir- apparent  with 
relation  to  the  fuperior.     The  heir- apparent  has  a 
year  to  deliberate,  whether  it  will  be  his  intereft  to 
enter  to  the  land,  and  fubje6l  himfelf  to  all  the  du- 
ties incumbent  on  the  vafTal.     And  he  may   alfo 
continue  to  deliberate  after  the  year  runs  out,  until 
he  be  compelled  in  the  following  manner  to  declare 
his  will.     The  fuperior  obtains  a  letter  from  the 
King,  giving  authority  to  charge  or  require  the  heir 
to  enter  within  forty  days,  under  the  penalty  of  for- 
feiting his  right  to  the  feudal  fubjed.     This  fur- 
nifhed  a  hint  to  creditors  who  wanted  to  make  the 
heir  liable.     A  fimilar  form   was  invented,  which 
had  the  fan6lion  of  the  fovereign  court  without  a 
flatute.     A  creditor  obtains  a  letter  from  the  King, 
giving  authority  to  charge  or  require  the  heir  to  en- 
ter within  forty  days  ♦,  and  to  certify  him,  that  his 
difobedience  fhall  fubjed  him  perfonally  to  the  cre- 
ditor, in  the  fame  manner  as  if  he  were  entered. 
This  letter,  commonly  called  Letters  of  General 
Charge,  being  ferved  on  the  heir,  obliges  him  to 
come  to  a  refolution.     If  he  obey  the  charge  by  en- 
tering, he  is  of  courfe  fubje6led  to  all  his  anceflor's 
debts.     If  he  remain  in  his  former  fituation  with- 
out entering,  the  charge  is  a  medium   upon  which 
he  may  be  decerned  perfonally  to  make  payment  to 
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the  creditor  in  whofe  favour  the  letter  is  ilTued  ;  and 
therefore  to  avoid  being  liable,  he  has  no  other  me- 
thod but  to  renounce  the  fucceffion,  which  is  done 
by  a  formal  v/riting  under  his  hand,  put  into  the 
procefs  or  into  the  record. 

At  what  time  the  general  charge  was  introduced, 
cannot  with  accuracy  be  determined.     That  it  was 
known  long  before  the  (latute  1 540,  appears  from 
a  decifion  cited  by  Balfour,  dated  anno  1551  *,  in 
which  it  is  mentioned  as  a  writ  in  common  and  ge- 
neral ufe  ;  not  at  all  as  recent  or  newly  invented. 
Its  antiquity  is  further  afcertained  by  an  argument, 
which,  though  negative,    muft   have   confiderable 
weight.     The  court  of  felTion,  the  fame  that  is  now 
in  being,  was  eflablilhed  anno  1532  ;  and  though 
the  mod  ancient  records  of  this  court  are  not  entire, 
we  have  however  pretty  great  certainty  of  its  regu- 
lations, fuch  of  them  at  lead  as  are  of  importance ; 
for  thefe,  where  the  records  are  loft,  may  be  ga- 
thered from  our  authors,  and  from  other  authentic 
evidence.     But  as  there  is  not  in  any  author,  or  in 
any  writing,  the  fmalleft  hint  that  this  writ  was  in- 
troduced by  the  court  of  feflion  -,  we   have  good 
reafon  to  conclude,  that  it  had  a  more  early  date. 

The  better  to  underftand  what  follows,  we  muft 
take  a  deliberate  view  of  this  new  writ.  To  fupply 
defedts  in  the  common  law,  is  undoubtedly  the  pro- 
vince of  the  fovereign  court,  and  is  one  of  its  mod 
valuable  prerogatives.      But  then,    regulations  of 

*  Tit,  Heirs  and  SucceiTors,  chap.  17. 

B  b  3  this 


574      HISTORY   of  Execution 

this  fort  ought  not  only  to  be  founded  on  neceffity, 
but  alfo  on  material  juftice.  Unhappily,  neither 
of  thefe  grounds  can  be  urged,  to  juflify  letters 
of  general  charge.  For  firll,  this  writ,  when  in- 
vented, was  in  no  view  neceffary  ;  the  common  law 
giving  ready  accefs  to  a  debtor's  efFefls  after  his 
death  for  payment  of  his  debts,  as  well  as  during 
his  life  ',  and  beyond  this  a  creditor  can  have  nojuft 
claim.  In  the  next  place,  this  writ,  with  refped 
to  the  heir -apparent,  is  oppreflive  and  unjuft  :  for 
while  the  eiFecls  of  the  debtor  lie  open  to  execution, 
what  earthly  concern  has  the  creditor  with  an  heir, 
who  hath  not  claimed  the  fuccefiion,  nor  intermed- 
led  with  the  effedls  ?  and  why  fhould  any  attempt 
be  indulged,  to  fubjecl  a  man  to  the  payment  of 
debt  not  of  his  own  contracting  ?  This  lieteroclite 
writj  procured,  in  all  appearance,  by  the  undue  in- 
fluence of  creditors,  hath  in  its  confequences  proved 
even  to  them  an  unhappy  contrivance.  It  evidently 
produced  our  prefent  form  of  obtaining  payment 
^fter  the  debtor's  death,  which,  as  obferved,  being 
iinjufl  as  to  the  heir,  has  recoiled  againft  the  credi- 
tors, by  involving  them  in  an  execution,  intricate, 
tedious,  and  expenfivc  -,  oppofite  in  every  particu- 
lar to  the  fimple  and  beautiful  form  eftabiifhed  in 
the  common  law.  I  proceed  to  fhow  in  what  man- 
ner the  general  charge  produced  a  revolution  fo  im- 
portant. 

Reflecting  upon  this  fubjecl,  it  will  be  found, 
that  after  the  charge  is  given,  and  the  forty  days 
elapfed,  the  creditor  charging  has  it  no  longer  in 
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his  power  to  retreat,  or  in  quality  of  the  anceftor's 
creditor,  to  attach  by  real  execution,  the  eftate  as 
belonging  to  the  anceftor.     Such  neceflarily  mufl 
be  the  effe6t  of  the  change  of  circumftances  occa- 
fioned  by  this  charge.     If  the  heir  obey  the  charge 
by  entering,  he  oc<:upies  the  place  of  the  anceftor : 
he  is,  in  a  legal  fenfe,  the  anceftor  -,  and  execution 
proceeds  againft  him  and  his  effeds,  precifely  as  if 
he  were  really,  and  not  by  a  fidlion,  the  original 
iiebtor.     This  cafe  therefore  bars  all  accefs  to  the 
original  form  of  execution.     The  anceftor  is  with- 
drawn as  if  he  had  never  been  -,  and  upon  that  fup- 
pofition  the  eftate  cannot  be  apprifed  as  his  property. 
In  the  next  place,  if  the  heir  remain  in  his  former 
fituation,  without  declaring  his  mind,  he  becomes 
perfonally  liable,  precifely  as  if  he  had   entered. 
This  fituation,  equally  with  the  former,  and  for  the 
fame  reafon,  bars  the  creditor  from  having  accefs 
to  the  eftate  by  the  old  form  of  execution.     So  foon 
as  the  debt  is  transferred  againft  the  heir,  he  fo  far 
becomes  eadem  perfona  cum  defun^lo.     With  regard 
to  this  debt,  he  is  confidered  to  be  the  original  deb- 
tor ;  and  as  the  ci*editor  no  longer  enjoys  the  cha- 
rader  of  the  anceftor's  creditor,  he  cannot  have  acf» 
cefs  to  the  eftate  as  belonging  to  the  anceftor  ;  nei- 
ther can  he  have  accefs  to  it  as  creditor  to  the  heir, 
who  himfelf  hath  no  right  until  he  enter.     Again, 
if  the  heir  renounce,  the  eftate  returns  to  the  fupe- 
rior,  who  muft  have  the  land  if  he  have  not  a  yaf- 
fal ;  a;id  by  this  means  alfo  the  creditor  is  exclu    d 
from  all  accefs  to  the  land  ;  becaufe  it  is  n(  w 
longer  the  property  either  of  the  anceilor  or         -^ 
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heir.  Thefe  confequences  of  a  charge,  where  the  heir 
enters  not,  appear  to  be  ftrong  obftacles  againft  the 
creditor  wanting  to  attach  the  land.  In  what  man- 
ner they  were  furmounted,  I  Ihall  endeavour  to 
Ihow. 

I  begin  with  the  cafe  where  the  heir- apparent,  af- 
ter he  is  charged,  remains  filent,  and  neither  enters 
nor  renounces.  The  charge  in  this  cafe,  for  the 
reafon  above  mentioned,  fubj^cls  him  perfonally  to 
the  creditor  at  whofe  inflance  he  is  charged  ;  and  by 
the  fame  means  he  may  be  I'ubjeded  to  all  the  cre- 
ditors. So  far  good.  The  creditors  upon  this  me- 
dium may  proceed  to  perfonal  execution.  But  as 
to  real  execution,  the  difficulty  is  great  -,  for,  as 
above  obferved,  the  debt  by  the  charge  being  laid 
upon  the  heir,  there  cannot  be  accefs  to  the  land 
otherwife  than  as  belonging  to  him.  But  then,  how 
can  land  be  adjudged  from  a  debtor  who  is  not  veil- 
ed in  the  property  ^  The  reader  will  advert,  that  he 
is  engaged  in  a  period  long  before  the  ftatute  1540, 
affording  relief  to  the  proper  creditors  of  the  heir 
by  means  of  a  fpecial  charge.  Admitting  only  the 
heir  to  be  juflly  fubjeded  to  his  anceftor's  debts, 
which,  with  refpedt  to  what  is  now  under  con  fide- 
ration,  muft  be  admitted,  it  becomes  unqueftion- 
ably  his  duty  to  enter  to  the  land,  in  order  to  give 
the  creditors  accefs  to  it  for  their  payment.  And  if 
he  prove  refraftory,  it  becomes  the  duty  of  the  fo- 
yereign  court  to  interpofe  and  to  perform  for  him 
by  felling  the  land,  or  at  leaft  by  adjudging  it  to 
th^  creditors  for  their  payment.  The  latter  was  ac- 
cordingly 
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dingly  done.  But  before  attempting  an  extraordi- 
nary remedy,  as  good  order  requires  the  debtor's 
obftinacy  to  be  firft  afcertained  ;  a  fecond  letter  in 
that  view  is  obtained  from  the  King,  giving  autho- 
rity to  charge  or  require  the  heir,  to  enter  to  the 
land  within  forty  days ;  and  to  certify  him,  that, 
after  the  lapfe  of  this  term,  he  fhall  be  held,  with 
refped  to  the  creditors,  as  adlually  entered.  This 
method  folves  all  difficulties.  The  creditors  pro- 
ceed to  apprife  the  land  from  the  heir,  now  their 
debtor,  in  the  fame  manner  as  if  he  had  a  compleat 
title  to  the  fame  by  a  folemn  entry. 

In  the  cafe  of  a  renunciation,  the  obflacle  is  much 
o:reater  than  in  that  laft  mentioned.  A  renuncia- 
don  to  be  heir,  according  to  the  nature  of  feudal 
property,  is  a  total  bar  to  the  anceftor's  creditors, 
which  could  not  have  been  furmounted,  and  ought 
not  to  have  been  furmounted,  while  the  feudal  law 
was  in  vigour.  In  the  original  feudal  fyftem  an 
heir  hath  no  claim  to  the  land  which  his  anceftor 
pofTefled,  unlefs  he  undertake  to  ferve  the  fuperior 
in  quality  of  a  vafTal  •,  and  therefore  if  he  refufe  to 
fubmit  to  this  fervice,  the  fuperior  enters  to  pofTefs 
the  land,  which  antecedently  was  his  property.  But 
a  renunciation  to  be  heir,  though  obtained  at  the 
fuit  of  a  creditor,  being  however  an  exprefs  decla- 
ration by  the  heir,  that  he  will  not  fubmit  to  be 
vaiTal,  mud,  in  ftrid:  law,  have  the  effedl  to  reftore 
the  land  to  the  fuperior,  and  to  cut  out  all  the  cre- 
ditors. This,  as  obferved,  would  originally  have 
been    thought    no  hardlhip.      But    at   the   time 
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we  adopted  the  notions  of  the  Roman  law,  the  bulk 
of  the  land  in  Scotland  had  pafled  from  hand  to 
hand  for  a  full  price  paid ;  and  fuch  a  purchafe, 
contrary  to  the  original  conftitution  of  the  feudal 
law,  transferred  the  property  to  the  purchafer,  though, 
according  to  the  form  of  our  land- rights,  he  is  ob- 
liged to  afTume  the  charader  of  a  vaflal.  And 
therefore,  whatever  effed  a  renunciation  might  have 
while  a  valTal's  right  was  m.erely  ufufruduary,  it 
was  rightly  judged,  that  it  ought  not  to  have  the 
fame  effed  where  the  vaflal,  in  reality,  is  pro- 
prietor. Equity  pleaded  ftrongly  for  the  creditors, 
that  the  fuperior,  certans  de  lucro  captando^  ought 
not  to  be  preferred  to  them,  cert  antes  de  damno  evi- 
tandon  Thefe  confiderations  moved  the  fovereisn 
court,  to  think  of  fome  remedy  for  relieving  the 
creditors.  It  Vv^ould  have  been  too  bold  an  attack 
upon  eflablifhed  law,  to  declare,  that,  in  this  cafcj 
a  renunciation  fhould  not  operate  in  favour  of  the 
fuperior,  but  only  of  the  creditors.  The  court  took 
fofter  meafures.  The  law  was  permitted  to  have 
its  courfe,  in  reftoring  the  land  to  the  fuperior.  But 
adion  was  fuftained  to  the  creditors  again  ft  the  fu- 
perior, to  infeft  them  in  the  land  for  fecurity  and 
payment  of  their  debts  ;  and  the  decree  given  in 
this  procefs  obtained  the  name  of  an  adjudication 
upon  a  renunciation  to  be  heir,  or  an  adjudication 
cognitionis  caufa ;  which  being  afterwards  modelled 
into  a  different  form,  pafTes  now  commonly  under 
the  name  of  an  adjudication  contra  h^reditatem  ja- 
zentem.  Here  was  invented  a  new  fort  of  execution 
againft  land,  fimilar  in  its  form  to  no  other  fort  ini 
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pradlice.  And  it  may  be  thought  flrange,  why 
the  court,  in  imitation  of  the  eftablifhed  form  of 
apprifing,  did  not  rather  dired  the  land  to  be  fold 
for  payment  of  the  creditors.  In  matters  of  fo 
great  antiquity,  where  hiftory  affords  fcarce  any 
light,  it  is  difficult  to  give  fatisfadlion  upon  every 
point.  I  can  form  no  conjedure  more  probable, 
than  that,  in  contriving  a  remedy  againfl  the  hard- 
ihips  of  the  common  law,  the  court  thought  they 
had  no  fufficient  authority  to  award  a  com  pleat  exe- 
cution, fuch  as  was  given  by  the  common  law  ;  and 
that  it  was  venturing  far  enough  to  afford  the  cre- 
ditors a  fecurity,  upon  land  which  once  indeed  be- 
longed to  their  debtor,  but  was  now  legally  tranf^ 
ferred  to  the  fuperior  with  whom  they  had  no  con- 
neclion. 

With  refpecl  to  other  heretable  fubjeds,  allodial 
in  their  nature  as  not  held  of  any  fuperior,  heirfhip 
moveables,  for  example,  bonds  fecluding  executors, 
and  difpofitions  of  land  without  infefcment,  the 
heirs  renunciation  created  no  difficulty.  Subjeds 
of  this  kind  are  by  the  renunciation  left  in  medio 
without  an  owner  ;  and  it  is  an  obvious  as  well  as 
a  natural  ftep,  to  adjudge  them  to  a  creditor  for  his 
payment.  By  fuch  adjudication  the  court  doth 
nothing  but  what  the  debtor  himfelf  ought  to  have 
done  when  alive  ;  and  which  it  is  prefumed  he  would 
have  done,  had  he  not  been  prevented  by  death. 
This  particular  adjudication,  it  is  probable,  was  the 
firft  that  came  into  ufe,  and  paved  the  way  to 
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an   adjudication  of  land,  when  it  returned  to  the 
fuperior  by  the  heir's  renunciation. 

If  the  general  charge  be  of  an  ancient  date,  we 
cannot  have  much  difficulty  about  the  aera  of  the 
fpecial  charge.  For  as  the  general  charge  is  a  very 
imperfed  remedy  without  the  fpecial  charge,  the 
invention  of  the  latter  could  not  be  at  any  difiance 
of  time  from  the  eftablifhment  of  the  former.  And 
a  fad  is  mentioned  above,  which  puts  this  matter 
beyond  conje6ture.  Befor-e  the  ftatute  1540,  we 
find  relief  by  a  fpecial  charge  afforded  even  to  the 
proper  creditors  of  the  apparent  heir  ;  which  proves 
to  convidlion,  that  the  fame  relief  m.uft  have  been 
afforded  long  before  to  the  creditors  of  the  anceftor, 
after  the  heir  is  made  liable  by  a  general  charge. 
For,  as  above  obferved,  it  is  not  fuppofable,  that 
a  remedy,  afforded  to  the  proper  creditors  of  the 
heir- apparent,  would  be  denied  to  the  creditors  of 
the  deceafed  proprietor,  who  are  more  connedled 
with  the  eftate.  Accordino;  to  the  natural  courfe 
of  human  improvements,  the  creditors  of  the  de- 
ceafed proprietor,  mu(l  have  been  long  privileged 
with  a  fpecial  as  well  as  with  a  general  charge,  be- 
fore it  would  be  thought  proper  to  extend  the  pri- 
vilege of  a  fpecial  charge  to  the  creditors  of  his 
heir-apparent. 

It  appears  from  Craig  *,  that  an  adjudication 
cognition  s  caufa  is  the  remedy  which  of  all  came 
latell.     We  have  this  author's  exprefs  authority  for 

*  I..  3.   Dieg.  2.   §  23. 
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faying,  that  in  his  time  it  was  a  recent  invention. 
Nor  is  this  at  all  wonderful.  For  a  renunciation  to 
be  heir,  muft,  .to  the  anceftor's  creditors,  be  a  puz- 
ling  circumilance,  when  its  legal  effe6l  is  to  reftore 
the  land  to  the  fuperior,  who  is  liable  for  none  of 
the  vafTal's  debts. 

Taking  under  review  the  foregoing  innovations,' 
to  which  we  were  infenfibly  led  by  the  prevailing 
influence  of  the  Roman  law,  it  is  probable,  that 
the  fidlion  of  identity  of  perfon  was  firfl  applied  by 
our  lawyers  to  the  cafe  where  an  heir  regularly  en- 
ters to  the  eftate  of  his  anceftor.  Being  in  this 
cafe  beneficial  to  creditors,  who  have  the  heir  bound 
as  well  as  the  eftate,  it  gained  credit,  and  obtained 
a  currency.  Nor  was  it  attended  with  any  incon- 
venience, to  creditors  at  leaft,  while  they  had  ac- 
cefs  to  apprife,  as  formerly,  the  eftate  of  their  deb- 
tor, where  the  heir  abftained  from  entering.  This, 
one  fhould  think,  was  affording  to  creditors  every 
privilege  they  could  juftly  demand  for  obtaining 
payment.  But  this  did  not  fatisfy  them.  To  have 
the  heir  bound  perfonally,  in  place  of  his  anceftor, 
was  an  enticing  profped ;  and  the  general  charge 
was  invented,  in  order  to  make  him  liable  before 
his  entry,  and  where  he  has  not  taken  the  benefit 
of  the  fucceflion.  This  legal  ftep,  it  muft  be  ac- 
knowledged, is  pretty  well  contrived  to  anfwer  its 
purpofe.  The  heir,  urged  by  a  general  charge, 
hath  no  way  to  evade  the  certification  of  being  per- 
fonally liable,  other  than  the  hard  alternative  of  re- 
nouncing altogether  the  fucceftion.    This  new  form, 
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for  that  reafon  was  much  relifhed.  Creditors  did 
not  chufe  to  confine  themfelves  to  the  eftate  of  the 
anceftor  their  debtor,  while  any  hope  remained  of 
fubjedling  the  heir  perfonally,  by  means  of  a  gene- 
ral charge.  And  accordingly  for  a  century  and  a 
half,  or  perhaps  more,  it  has  been  the  conftant  me- 
thod to  fet  out  with  a  general  charge,  where  the 
heir  is  not  entered.  If  this  method  to  fubjedl  the 
heir  perfonally  prove  fuccefsful,  the  creditors,  as 
made  out  above,  mufl:  bid  adieu  to  the  eftate  con- 
fldered  as  in  hereditate  jacente  of  their  original  debr 
tor.  Having  chofen  the  heir  for  their  debtor,  they 
cannot  now  attach  the  eftate  otherwife  than  in  qua- 
lity of  his  creditors.  Thus  it  has  happened,  that 
during  fo  long  time  as  that  now  mentioned,  there 
is  no  inftance  of  following  out  the  old  form  by  ap- 
priftng  or  adjudging  the  land  after  the  debtor's 
death,  without  regarding  the  heir.  Whether  it 
may  be  thought  too  late  now  to  return  to  this  old 
form,  governed  by  the  principles  of  juftice  as" 
well  as  of  expediency,  I  take  not  upon  me  to  de- 
termine. 

The  difference  betwixt  the  law  of  Scotland  ancS 
of  England  as  to  the  prefent  fubjed:,  will  be  clearly 
apprehended,  by  fetting  the  matter  in  the  following 
light.  A  pure  donation,  which  doth  not  fubjed 
the  donee  to  any  obligation,  transfers  property 
without  the  necefTity  of  acceptance  •,  and  upon  that 
account,  infants  and  abfents  are  benefited  by  fuch' 
deeds,  without  knowing  any  thing  of  the  matter. 
Biit  a  deed  laying  the   donee  under  any   burden, 
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beflows  no  right  without  a6lual  acceptance :  if  k 
did,  any  man  might  be  fubjedted  to  the  feveral  bur- 
dens without  his  confent.  Thus,  in  England,  the  rule 
obtains,  ^od  mortuus  fa/it  vivum  ;  becaufe  an  heir, 
though  veiled  in  his  anceftor's  heritage,  is  not  fub- 
jedled  perfonally  to  his  anceftor's  debts.  In  Scot- 
land again,  the  effects  of  the  anceftor  are  not  tranf- 
mitted  to  the  heir,  but  by  means  of  fome  volun- 
tary ad  which  imports  the  confent  of  the  heir  to 
fubjedl  himfelf  to  his  anceftor's  debts.  For,  by- 
cur  law,  a  ftri6t  connexion  is  formed,  betwixt  the 
right  that  the  heir  has  to  the  anceftor's  eftate,  and 
the  obligation  he  is  under  to  pay  the  anceftor's  debts, 
fo  far  at  leaft  as  that  the  latter  is  a  neceffary  confe- 
qtience  of  the  former.  It  may  indeed  happen,  that 
the  heir  is  made  liable  to  pay  the  anceftor's  debts, 
without  being  vefted  in  the  eftate  ;  but  this  is  to  be 
confidered  "as  a  penalty  for  refufing  to  enter  heir 
When  he  is  charged,  or  for  intermeddling  irregu- 
krly  with  the  anceftor's  eff*ed:s3  which  are  fingular 
cafes. 

The  matter  of  the  foregoing  hiftory  is  fo  fingu- 
lar, as  not  perhaps  to  have  a  parallel  in  the  law  of 
any  country.  Here,  from  the  dead  law  of  an  an- 
cient people,  we  find  a  metaphyftcal  fidion  adopted, 
without  any  foundation  in  the  common  rules  of  juf- 
tice,  and  repugnant  in  a  peculiar  manner  to  the  com- 
mon law  of  this  ifland  -,  and  yet  fo  fervently  im- 
braced,  as  to  have  made  havock  of  every  part  of 
our  law  that  ftood  in  oppofition.  I  have  pointed 
out  fome  of  the  many  incoiiveniencies  that  its  re- 
1^  ception- 
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ceptlon  produced,  with  regard  to  creditors,  and 
confequently  to  credit.  1  have  fhown  what  fubter- 
fuges  and  fidlitious  contrivances  were  neceflary,  in 
order  to  give  it  a  currency.  I  have  fhown  how  te- 
dious, how  intricate,  and  how  expenfive  a  form  it 
hath  occafioned,  for  recovering  payment  of  debt : 
but  I  have  not  yet  fhown  it  in  its  worft  Hght.  The 
evils  I  have  mentioned,  are  mere  trifles  compared 
with  thofe  that  follow.  No  perfon  who  hath  given 
any  attention  to  the  hiflory  of  our  law,  can  be  ig- 
norant of  the  numberlefs  artifices  invented  by  heirs 
in  pofTefTion  of  the  family -eftates,  to  fcreen  them- 
felves  from  paying  the  family-debts.  The  number- 
lefs regulations  made  in  vain,  age  after  age,  to  pre- 
vent fuch  artifices,  will  fatisfy  every  one,  that  there 
muft  be  an  error  in  the  firft  conco6lion,  by  which 
a  remedy  is  rendered  extremely  difficult.  How 
comes  it  that  we  never  hear  of  fuch  frauds  in  Eng- 
land? The  reafon  is  obvious.  Thejufl  and  natu- 
ral rule  oi  z.  fefaratio  honorum^  which  obtains  there, 
makes  it  impradlicable  for  the  heir  to  defraud  his 
anceflor's  creditors.  They  have  no  concern  with 
the  heir,  but  take  themfelves  to  the  anceflor's  eftate 
for  their  payment.  In  Scotland,  the  anceflor's  eflate 
cannot  be  reached,  even  by  his  own  creditors,  other- 
wife  than  by  attacking  the  heir,  unlefs  he  be  pleafed 
to  abandon  it  to  the  creditors.  But  this  fcldom  was 
the  cafe  of  old.  The  heir  had  a  more  profitable 
gams  to  play,  even  where  the  edate  was  overbur- 
dened with  debts.  His  method  generally  was  to 
renounce  to  be  heir,  in  order  to  evade  a  perfonal 
decerniture  :  but  he  did  not  however  abandon  the 
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cflate.  It  was  feldom  difficult  to  procure  feme  ar*- 
tificial  or  fidlitious  title  to  the  eflate,  under  cover  of 
which  poflelTion  was  apprehended  ;  and  this  was  a 
great  point  gained.  If  fuch  title,  after  a  dependance 
perhaps  for  years,  was  found  infufEcient  to  bar  the  cre- 
ditors, another  title  of  the  fame  kind  was  provided  5 
and  fo  on  without  end.  It  is  true,  the  heir's  re- 
nunciation entitles  the  creditors  to  attach  the  eftatd 
by  adjudications  cognitionis  caufa  :  but  then  the  heir, 
as  has  been  obfcrved,  v/as  always  provided  with 
fome  collateral  title,  not  only  to  colour  his  polTef- 
fion,  but  alfo  to  compete  with  the  creditors.  In 
the  mean  time,  the  rents  were  a  fund  in  his  hands 
to  take  off  any  of  the  preferable  creditors  that  were 
like  to  prove  too  hard  for  him.  And  fuch  purchafe 
was  a  new  protedion  to  the  unconfcientious  heir, 
againft  the  other  creditors.  In  fad,  the  mod  con- 
fiderable  edates  in  Scotland,  are  polTeil  at  this  day 
by  fuch  difhoneft  titles  ;  the  legillature,  howevei" 
willing,  never  having  been  able  to  invent  any  com- 
pleat  remedy  to  prevent  fuch  pernicious  frauds. 
The  foresoing;  obfervations  will  enable  us  to  trace 
thefe  artifices  to  their  true  fource.  They  mud  be 
afcribed  to  the  fidion  of  identity  of  perfon  ;  be- 
caufe  by  means  of  this  fidion  chiefiy,  opportunity 
was  furniflied  for  commitcing  thefe  frauds.  Had 
this  matter  been  fcen  by  our  legiflature  in  its  pro- 
per light,  a  very  fimple  and  very  cffedual  reme- 
dy muft  have  occurred  to  them  If  the  heir  re- 
fufed  to  fubje6t  himfelf  to  the  debts  of  his  ancef- 
tor,  nothing  elfe  was  neceffary,  but  to  reflore  the 
ancient  law,  authorifmg  the  anceflor's  heritage  to 
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to  be  fold  for  payment  of  his  debts.     But  this  re- 
gulation had  been  long  in  difufe,  and  we  were  not 
lefs  ignorant  of  it,  than  if  it  never  had  exifted. 

And,  as  an  evidence  of  the  weaknefs  of  human 
forefight,  I  mud  obferve,  that  a  ftatute,  made  with- 
out  any  view  to  the  frauds  of  heirs,  proved  more 
fuccefsful  again  (I  tliefe  frauds,  than  all  the  regula- 
tions purpofely  made ;  and  that  is  the  (latute  for 
felling  the  eflates  of  bankrupts.  An  heir  has  now 
very  little  opportunity  to  play  the  accuftomed  game, 
when  it  is  in  the  power  of  creditors  to  wrell  the 
eftate  out  of  his  hands,  by  a  publick  audlion.  And 
the  experience  now  of  fifty  years,  has  vouched  this 
to  be  a  compleat  remedy.  For  we  hear  not  at  pre- 
fent  of  any  frauds  of  this  kind,  nor  are  we  under 
any  apprehenfion  of  them.  So  far  from  it,  that 
we  are  receding  more  and  more,  every  day,  from 
the  rigid  principle  of  an  univerfal  reprefentation, 
arid  approaching  to  the  maxim  of  equity,  which 
fubjeds  not  the  heir  beyond  the  value  of  the  fuc- 
cefllon.  For  what  other  reafon  is  it,  that  the  adt 
1695,  introducing  fome  new  rigid  pafTive  titles,  is 
totally  negledted,  though  it  is  undoubtedly  an  addi- 
tional fafe-guard  to  creditors  againft  the  frauds  of 
heirs  ?  We  are  not  now  afraid  of  thefe  frauds :  they 
are  prevented  by  the  equitable  remedy  of  felling  the 
anceftor's  eftate  ;  and  judges,  if  they  have  huma- 
nity, will  be  loath  to  apply  a  fevere  remedy,  when 
a  mild  one  is  at  hand,  which  is  alfo  more  effedlual. 
It  is  remarkable,  that  though  the  ftatute  for  felling 
the  eftates  of  bankrupts  proved  an  efFedual  remedy, 
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yet  this  virtue  in  the  ftatute  was  not  an  early  difco- 
very.  It  was  not  difcovered  at  the  time  of  the  Adt 
1695,  and  if  any  perfon,  of  more  than  ordinary 
penetration,  had  been  looking  on  when  that  ftatute 
was  made,  it  muft  have  provoked  a  fmile,  to  find 
our  legiflature,  with  their  eyes  open,  contriving  an 
imperfedt  remedy,  when  they  had  already,  with 
their  eyes  fhut,  ftumbled  on  one  that  was  perfedl. 
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The    Limited    and   Universal 
Reprefentation  of  Heirs. 

BY  the  law  of  nature,  an  heir,  beyond  what 
he  takes  by  the  fuccefTion,  is  not  fubje6led 
to  the  debts  of  his  anceftor.  In  the  Roman 
law  a  fingular  notion  was  adopted,  that  the  heir  is 
the  fame  perfon  with  the  anceftor.  Hence  an  heir, 
in  the  Roman  law,  fucceeds  to  all  the  effedts  of  the 
anceftor,  and  is  fubje6led  to  all  his  debts.  This 
was  carried  fo  far  with  regard  to  children,  that  they 
were  heirs  ex  neceffit ate  juris  \  and  upon  that  account 
were  diftinguiftied  by  the  name  oi  fui  et  necejfarii  he- 
redes.  Natural  principles  afterwards  prevailed,  and 
children,  in  common  with  other  heirs,  were  privi- 
leged to  abftain  from  the  fucceftion.  This  was 
done  by  a  feparatio  honorum^  and  by  abandoning 
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the  goods  of  the  anceftor  to  his  creditors.  But 
Hill  if  the  heir  took  pofTeflTion  of  the  anceftor's  ef- 
fedls,  or  in  any  manner  behaved  as  heir,  he,  from 
that  moment,  was  underftood  to  be  eadem  perjona 
aim  defun5lo^  and  confeqnently  was  fubjedled  uni- 
verfally  to  all  the  anceftor's  debts.  At  laft  the 
benefit  of  inventory  was  afforded,  which  prote6led 
the  heir  from  being  liable  farther  than  in  vahrem. 
This  privilege  tempered  the  fe verity  of  the  fore- 
going artificial  principle,  and,  in  a  manner,  reftored 
the  law  of  nature,  which  had  been  overlooked  for 
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In  England,  the  artificial  principle  of  identity  of 
perfon  never  took  place.  An  heir,  by  the  Englifh 
law,  is  not  bound  to  pay  his  anceftor's  debts,  even 
when  he  takes  by  fucceflion.  The  creditors  have 
the  privilege  of  attaching  their  debtor's  effects  pof- 
feffed  by  the  heir,  in  the  fame  manner  as  when  thefe 
effects  were  in  the  debtor's  own  poffeffion,  during 
his  life.  The  heir  is  perfonally  liable  to  the  extent 
only  of  what  he  intermeddles  with.  The  Englifli 
law  indeed  deviates  from  natural  juftice,  in  making 
a  diftinftion  betwixt  the  heretable  and  moveable 
debts,  fubjecling  the  heir  to  the  former  only,  and 
the  executor  to  the  latter.  This  is  evidently  unjuft 
as  to  creditors ;  for  they  may  be  forfeited  by  their 
debtor's  death,  though  he  die  in  opulent  circum- 
flances,  which  as  to  perfonal  creditors  muft  always 
happen,  when  his  moveable  funds  are  narrow  and 
his  moveable  debts  extenfive.  Such  a  regulation  is 
ihe  lefs  to  be  juftified,  that  it  furnifheth  an  oppor- 
tunity 
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tunity  for  fraud.  For  what  if  a  man,  with  a  view 
to  difappoint  his  perfonal  creditors  after  his  death> 
ihall  lay  out  alJ  his  money  upon  land  ?  I  know  of 
no  remedy  to  this  evil,  unlefs  the  court  of  chancery, 
moved  by  a  principle  of  equity,  venture  to  inter- 
pofe. 

By  the  feudal  law,  when  in  purity,  there  could 
not  be  fuch  a  thing  as  reprefentation  ;  becaufe  the 
heir  took  the  Jand,  not  as  coming  in  place  of  his 
anceflor,  but  by  a  new  grant  from  the  fuperior. 
But  when  land  was  reftored  to  commerce,  and  was 
purchafed  for  a  full  price,  it  was  juflly  reckoned 
the  property  of  the  purchafer,  though  held  in  the 
feudal  form.  Land  by  this  means  is  fubjedted  to 
the  payment  of  debt,  even  after  it  defcends  to 
the  heir.  And  in  Scotland,  probably,  the  privi- 
lege at  firfl  was  carried  no  farther  than  in  Eng- 
land, to  permit  creditors,  after  the  death  of  their 
debtor,  to  attach  his  funds  in  pofleflion  of  the 
heir. 

But  as  Scotland  always  has  been  addI6ted  to 
innovations,  the  Roman  law  prevailed  here,  contrary 
to  the  genius  of  our  own  law  ;  and  the  fiction  was 
adopted  of  the  heir  and  anceftor  being  the  fame  per- 
fon.  The  fidlion  crept  firfl  into  the  reafonings  of 
our  lawyers,  figuratively,  in  order  to  explain  cer- 
tain effects  in  our  law ;  and  gained  by  degrees  fuch 
an  afcendant,  as,  in  our  apprehenfion,  to  form  the 
very  charadler  of  an  heir.  Yet,  confidering  the 
heirs  of  different  kinds  that  are  acknowledged  with 
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us,  an  heir  of  line,  an  heir-male,  an  heir  of  provifion, 
&c.  one  fiiould  not  imagine  that  our  law  lay  open  to 
have  this  fidtiofi  grafted  upon  it.  In  the  Roman 
law  there  was  but  one  heir  who  fucceeded  in  umver- 
Jiim  jus  defun^ii^  and  who,  by  a  very  natural  figure* 
might  be  friled  eadem  perjona  cum  d:fun5lo.  But 
can  v;e  apply  this  figure,  with  any  propriety,  to  an 
heir  who  fjccceds  not  in  univerfumjus^  but  is  limit- 
ed to  a  particular  fubje6l?  This  opens  a  fcene  which 
I  fhall  endeavour  to  fet  in  ajuft  light,  by  examin- 
ino;  how  far  the  figure  has  been  carried  with  us> 
and  what  bounds  ought  to  be  fet  to  it. 

Cur  law,  in  all  probability,  was  once  the  fame 
with  that  of  England,  viz..  that  the  heir,  who  fuc- 
ceeds  to  the  real  eftate,  is  liable  to  real  debts  only  ; 
the  moveable  debts  being  laid  upon  the  executor. 
But  this  did  not  long  continue  to  be  our  law.  It 
mud  fometimes  have  happened,  notwithftanding 
the  frugality  of  ancient  times,  that  the  perfonaj 
efate  was  not  fufficient  for  fatis Tying  the  perfonal 
debts.  It  was  in  this  cafe  juftly  thought  hard,  that 
the .  heir  fliould  enjoy  the  famJly -eftate,  while  the 
perfonal  creditors  of  his  father,  or  other  anceflor, 
were  left  without  remedy.  Equity  didates,  that 
Tiffer  the  moveables  are  exhaufted,  the  perfonal  cre- 
ditors fhall  have  accefs  to  the  land  for  what  remains 
due  to  them.  This  practice  is  with  us  of  an  early 
date.  We  find  it  eftabliflied  in  the  reign  of  David 
II.  as  appears  from  the  Regiam  Majeftatem  *    And 
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it  was  improved  to  the  benefit  of  creditors  by  fta- 
tute  *,  enading,  "  That  if  the  perfonal  creditors 
''  are  not  paid  out  of  the  moveables  within  the  year, 
"  they  Ihall,  without  further  delay,  have  accefs  to 
"  the  heir."  Upon  the  fame  foundation,  and  by 
analogy  of  the  flatute,  the  executor  is  made  liable 
for  the  heretable  debts.  This  came  in  late  ;  for  Sir 
Thomas  Hope  t  obferves,  "  That  the  Lords  of 
old  were  not  in  ufe  to  fuftain  procefs  againft  the 
executor  for  payment  of  an  heretable  debt/* 
And  he  is  fo  little  touched  with  the  equity  of  the 
innovation,  as  to  cenfure  and  condemn  it ;  for  a 
very  infufficient  reafon  indeed  ;  becaufe  (fays  he) 
"  there  is  no  law  to  give  the  executor  relief  againft 
"  the  heir,  as  the  heir  has  againft  the  executor 
"  when  he  pays  a  moveable  debt ;"  as  if  this  re- 
lief did  not  follow  from  the  nature  of  the  thino^. 

I  o 

Reviewing  this  hiftorical  deduclion,  I  cannot  per- 
ceive in  it  the  flighteft  fymptom  of  identity  of  per- 
fon.  This  fidlion  admits  not  of  a  diftindion  be- 
twixt heretable  and  moveable  fubjedls.  Identity  of 
perfon  beflows  neceflarily  upon  the  heir  every  fub* 
jed  that  belonged  to  the  anceftor.  Neither  admits 
it  of  any  diftindlion  among  debts  j  for  if  the  deceaf. 
ed  was  liable  to  all  debts  without  diftindion,  fo 
muft  the  heir.  In  place  of  which  we  find  the  heir 
of  line  fubjedled,  by  the  common  law,  to  heretable 
debts  only  ;  and  not  to  moveable  debts,  otherwife 
than  upon  a  principle  of  equity,  which,  if  the  move- 
ables be  not  fuHicient,  fubjedls  the  land-eftate,  ra- 
ther than  that  the  creditors  ftiould  fuffer. 
*  A&.  76.  P.  15C3.     f  Minor  Pradlcks,  §  104. 
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It  is  then  evident,  that  in  our  pradice  there  is 
no  place  for  this  fidlion,  even  with  regard  to  the 
heir  of  line  -,  and  that  this  heir  is  fubjeded  univer- 
fally  to  his  anceftor's  debts,  without  any  founda- 
tion in  the  common  law;  and  even  without  any 
foundation  in  the  fidion  itfelf.  For  as  an  heir  of 
line  is  clearly  not  eadem  perfona  cum  defuvMo^  ex- 
cept as  to  the  heretable  eilate,  it  is  equally  clear 
that,  by  authority  of  this  fidion,  he  ought  not  to 
be  fubjeded  univerfally  to  any  debts  but  what  are 
Jieretable.  As  to  moveable  debts,  equity  didates 
that  creditors  be  preferred  to  every  reprefentative  of 
their  deceafed  debtor ;  and  therefore  that  the  land- 
eftate  fhould  be  fubjeded  to  the  perfonal  creditors, 
when  the  moveables  are  not  fufficient.  But  this 
maxim  of  ecjuity  can  never  be  extended  farther  a- 
gainft  the  heir,  than  to  make  him  liable  for  move- 
able debts,  fo  far  as  he  is  benefited  by  the  fuccef- 
iion  ;  becaufe  equity,  which  relieves  from  oppref- 
fion,  can  never  be  made  the  inftrument  of  oppref- 
fion. 

In  the  next  place,  as  to  a  limited  heir,  fucceed- 
ing  to  one  fubjed  only,  why  ought  he  to  be  liable 
univerfally  to  the  anceflor'  s  debts  ?  If  he  reprefent 
the  anceftor,  it  is  not  univerfally,  but  only  as  heir 
in  a  particular  fubjed.  And  therefore,  according 
to  the  nature  of  his  reprefentation,  he  ought  to  be 
liable  for  debts  only  which  afted  that  fubjed,  or' 
for  debts  of  the  fame  kind  with  the  fubjed,  or 
at  fartheft  for  debts  of  every  kind  to  the  extent  of 
the  fubjed.     I  know  not  that  it  has  been  held  by 
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any  able  writer,  far  lefs  decided,  that  an  heir  pro- 
vided to  a  particular  fubje6l  is  liable  univerfally  to 
the  anceftor's  debts.     Dirleton  gives  his  opinion  to 
the  contrary  in  a  moft  fatisfying  manner*.     His 
words  are  :  "  Heirs  of  provifion   and  tailzie  who 
'  are  to  fucceed  only  in  rem  ftngularem  albeit  titulo 
**  univerfali ;  ^^ritur  if  they  will  be  liable  to  the 
^'  defund's  whole  debts,  though  far  exceeding  the 
*'  value  of  the  fucceffion  ;  or  if  they  ihould  be  con- 
*'  fidered  as  heredes   cum  heneficio  invent arii.,    and 
fliould  be  liable  only  fecundum  vireSy  there  being 
no  neceffity  of  an  inventory,  the  fubjedl  of  their 
*'  fucceflion  being  only,  as  faid  is,  res  fingularis  ? 
Anfwer.     It  is  thought  that  if  one  be  ferved  ge- 
neral heir- male  without  relation  to  a  lingular  fub- 
"  je6t  (as  to  certain  lands)  he  would  be  liable  in 
"  folidum  ;    but  if  he  be  ferved  only  fpecial  heir  in 
*'  certain  lands,  he  fhould  be  liable  only  fecundum 
*^  vires,'' 

'  The  heir  of  line,  or  heir  general,  is  then  the 
only  perfon  to  whom  the  character  of  identity  of 
perfon  can  with  any  fhadow  of  propriety  be  applied. 
Nor  to  him  can  it  be  applied  in  the  unlimited  fenfe 
of  the  Roman  law  *,  but  only  as  to  the  heretable 
eftate  and  heretable  debts.  To  all  that  is  carried  by 
a  general  fervice  he  has  right,  without  limitation  ; 
and  it  is  plaufible  if  not  folid,  that  he  ought  to  be 
liable  without  limitation,  to  all  heretable  debts, 
fuch  as  come  under  a  general  fervice.  We  follow 
the  fame  rule  betwixt  hufband  and  wife,  when  we 

*  Doubts.     Tit.  (Heirs  of  Tailzie). 
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fubje6l  him  to  her  moveable  debts  in  general,  and  give 
him  right  to  all  her  moveable  efFeds  in  general.  And 
this  at  the  fame  time  appears  to  be  the  true  foundation 
of  the  privilege  of  difcuflion,  competent  to  heirs 
whofe  right  of  fucceffion  is  limited  to  particular  fub- 
jedts.  The  general  heir,  or  heir  of  line,  who  is  not 
thus  limited,  but  fucceeds  in  general  to  all  fubjedls 
of  a  certain  fpecies,  is  the  only  heir  to  whom  the 
identity  of  perfon  can  with  any  colour  be  applied  ; 
and  confequently  is  the  only  heir  who  ought  to  bear 
the  burden  of  the  debts. 

It  may  be  thought  more  difficult  to  explain, 
why  an  heir  of  line,  making  up  ^titles  by  a  fervice 
to  a  land-eftate  which  was  the  property  of  his  an- 
ceftor,  fliould  be  fubjecled  univerfally  to  his  ance- 
ftor's  debts ;  when  this  very  title,  viz.  his  retour 
and  feilin,  contains  an  inventory  i?i  gremio  -,  not  be- 
ing in  its  nature  a  general  title,  but  only  a  title  to 
one  particular  fubjed:. 

To  explain  this  matter  di(lin6lly,  it  v/ill  be  ne- 
cefTary  to  carry  our  view  pretty  far  back  in  the 
hiftory  of  our  law.  Among  all  nations  it  is  held 
as  a  principle,  that  property  is  transferred  from 
the  dead  to  the  living,  without  any  folemnity.  Chil- 
dren, and  other  heirs,  are  entitled  to  continue  the 
poirefrion  of  their  anceftor ;  and  where  the  heir  is 
not  bound  for  his  anceftor's  debts,  fuch  pofieffion 
is  underuood  to  be  continued  by  will  alone,  with- 
out any  oiivert  aft.  In  Scotland,  the  heir  original- 
ly was  not  liable  for  the  debts  of  his  anceftor,  nor 
at  prefent  is  he  liable  in  Fngland.     Hence  it  is,  that 
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as  to  rent-charges,  bonds  fecluding  executors,  and 
other  heretable  fubjeds,  which  may  be  termed  al- 
lodial, becaufe  not  held  of  any  fuperior,  thefe  were 
transferred  to  the  heir  of  blood  diredly  upon  his 
furvivance;  and,    with  regard   to  thefe,   the  fame 
rule  obtained  here,  that  obtains  univerfally  in  Eng- 
land and  France,  ^cd  mortuus  fafit  vivum.     Land 
and  other  fubjects  held  of  a  fuperior,  are  with  us  in 
a  very  different  condition.     The  vafTal,  by  the  prin- 
ciples of  the  feudal  law,    is   not  proprietor ;  and, 
ftridtly  fpeaking,    tranfmits  no   right  to  his    heir. 
The   fubje6t  mud  be  claimed   from  the  fuperior; 
and  the  heir's  title  is  a  nev/  grant  from  him.     Thus 
then  flood  originally  the  law  of  Scotland.     Here- 
table  fubjeds  veiled  in  the  heir  merely  by  furvi- 
vance.    The  fingle  exception  was  a  feudal  holding, 
which  required,  and  ft  ill  requires  a  new  grant  from 
the  fuperior.     If  the  heir  of  line  had  this  new  grant* 
he  needed  no  other  title  to  claim  any  heretable  fub- 
je6t  v^^hich  belonged  to  his  anceflor.     But  heirs  were 
put  in  a  very  different  fituation,  by  the  fidlion  of 
idendity  of  perfon  adopted  from  the  Roman  law. 
The  heir  by  claiming  the  fucceffion,  being  fubjed:- 
ed  perfonally  to  his  anceftor's  debts,  mud  have  an 
eledion  to  claim  or  to  abandon  as  it  fuits  his  inte- 
reft.     This  of  necelTity  introduced  an  adUio  here- 
ditatis^  as  among  the  Romans,  without  which  the 
heir  can  have  no  title  to  the  effeds  of  his  anceftor. 
If  he  ufe  this  form,  he  becomes  eadem  perfona  cum 
defun^o  with  regard  to  benefits  as  well   as  burdens. 
If  he  abftain  from  ufing  it,    he  is  underftood  to 

abandon  the  fuccefiion,  and  to  have  no  concern  ei- 
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ther  with  benefits  or  burdens.  The  only  point  to 
be  confidered  was,  what  fhould  be  the  form  of  the 
Aditio.  By  this  time  the  property  being  transferred 
from  the  fuperior  to  his  vaflal,  it  was  juftly  thought, 
that  the  vaflars  heir  who  enjoyed  the  land-eftate  of 
his  anceftor,  could  not  evade  payment  of  his  debts*' 
For  this  reafon,  an  infeftment  being  the  form  efta- 
bliflied  for  tranfmitting  the  property  to  the  heir,  the 
fame  form  was  now  held  as  a  proper  aditio  bereditatis 
to  have  the  double  effed,  not  only  of  vefting  the 
heir  with  the  property  as  formerly,  but  alfo  of  fub- 
jeding  him  to  the  anceftor's  debts.  This  title,  it 
is  true,  being  in  its  nature  limited,  ought  not  to 
fubjed  him  beyond  the  value  of  the  fubjed.  But 
then  the  identity  of  the  anceflor  and  his  heir  being 
once  eftabliflied,  it  was  thought,  as  in  the  Romaa 
law,  to  have  an  univerfal  effedt,  and  to  be  an  ac- 
tive title  to  every  fubjed  that  could  defcend  to  the 
heir  of  line.  A  nd  our  former  practice  tended  main- 
ly to  fupport  this  inference  ;  for  it  was  Hill  remem- 
bered, that  formerly  ail  allodial  heretable  fubjeds 
were  veiled  in  the  heir  of  line,  upon  his  furvivance 
merely.  The  infeftment  being  thus  held  an 
aditio  bereditatis^  not  only  with  refpedl  to  the 
land-eftate,  but  with  refpedt  to  all  other  heretable 
fubjeds,  it  followed  of  courfe,  that  the  infeftment 
behoved  alfo  to  be  an  univerfal  paflive  title  ;  for  if 
the  heir  fucceeded  to  all  heretable  fubjedts  without 
limitation,  it  feemed  not  unreafonable  that  he 
fhould  be  fubjedled  to  all  debts  without  limita- 
tion. Thefe  conclufions,  it  muft  be  owned^  were 
far  from  being  juft  or  accurate.  It  appears  extreme- 
ly plain,  that  if  a  man  die  poffeft  of  a  fubjed  held 
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of  a  fuperior,  and  of  other  heretable  fubjefts  that 
are  allodial,  the  heir  ought  to  be  privileged  to  make 
a  title  to  one  or  other  at  his  pleafure,  and  to  be 
fut^edled  accordingly  to  the  debts  -,  that  if  he  ufe  a 
general  fervice,  he  mud  lay  his  account  to  be  liable 
univerfally  j  but  that  if  he  confine  himfelf  to  a  fpe- 
cial  fervice,  he  is  not  to  be  liable  beyond  the  value 
of  the  fubje6l.  But  our  ancient  lawyers  were  not  fo 
clear  fighted.  They  blindly  followed  the  Roman 
law,  by  attributing  to  the  identity  of  perfon  the 
moft  extenfive  efFedls  poflible.  An  infeftment  in 
the  land-eftate  eftablifhed  this  identity,  which,  it 
was  thought,  did  on  the  one  hand  entitle  the  heir  of 
line  to  all  the  heretable  fubjedls,  and  on  the  other 
did  fubje6t  him  to  all  the  debts.  And  this  affords 
a  clear  folution  of  the  difficulty  above  mentioned. 
If  the  identity  of  perfon  take  at  all  place,  it  applies 
to  none  more  properly  than  to  an  heir  of  blood, 
who  enters  by  infeftment  -,  efpecially  as  he  generally 
is  of  the  fame  name  and  family  with  his  anceftor, 
lives  in  the  fame  houfe,  pofTefTes  the  fame  eftate, 
and  carries  on  the  line  of  the  fame  family. 

But  now  fuppofmg  the  foregoing  deduflion  to 
be  juft,  is  there  not  great  reafon  to  alter  our  prefent 
pra6lice,  and  to  hold  a  fpecial  fervice  to  be,  as  it 
truly  is  in  its  nature  and  form,  a  limited  title  ?  Let 
us  fuppofe  that  the  heir  of  line,  unwilling  to  repre- 
fent  his  anceftor  univerfally,  chufes  to  abandon  all 
the  heretable  fubjeds,  except  a  fmall  land-eftate, 
to  which  he  makes  up  titles  by  a  fpecial  fervice  > 
why  ftiould  he  be  liable  univerfally  in  this  cafe  ? 
The  natural  conftruftion  of  fuch  a  fervice  is,  that 

the 
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the  heir  intends  to  confine  himfelf  to  the  fubjedl: 
therein  mentioned,  and  to  abandon  the  anceftor's 
other  eftate.  fince  he  forbears  to  take  out  a  general 
fervice.  Such  conftru6lion  will  better  the  condition 
of  heirs,  by  removing  fome  part  of  the  rifk  they 
run,  and  will  not  hurt  creditors  fo  far  as  their  claim 
is  founded  on  natural  equity,  viz,  to  have  their  deb- 
tor's effeds  applied  for  payment  of  his  debts. 

And  I  mud  obferve  with  fome  fatisfadion,  that 
we  have  given  this  very  confl:ru6tion  to  an  infeft- 
ment  upon  a  precept  of  Clare  Conftat  j  it  being  an 
ellablifhed  rule,  that  fuch  infefrment  is  not  a  title 
to  any  other  fubjedt  but  that  contained  in  the  pre- 
cept. And  for  this  very  reafon,  neither  doth  it 
make  the  heir  liable  for  the  debts  of  his  anceftor 
farther  than  in  valorem.  Lord  Stair  *,  it  is  true? 
confiders  a  precept  of  Clare  as  an  univerfal  paflive 
title.  But  the  court  of  fefilon  entertained  a  jufter 
notion  of  this  matter.  A  remarkable  cafe  is  ob- 
ferved  by  Lord  Harcus  "["vto  the  following  purpofe. 
"  A  man  infeft  upon  a  precept  of  Clare  Confiat  as 
*'  heir  to  his  father,  being  purfued  for  payment  of 
•*  a  debt  that  was  due  by  his  father;  p;eaded  an 
*'  abfolvitor  upon  the  following  medium,  that  he 
^'  had  no  benefit  by  the  fucceflion,  the  fubjedl  to 

which  he  had  connedled  by  a  precept  of  Clare 

being  evi6i:ed  from  him."  It  was  anfwered^ 
«'  That  his  entering  heir  by  the  precept  of  Clare 

Confiat^  made  him  eadevi  perfona  cum  defun5lo  \ 
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«^  that  it  was  a  behaviour  as  heir,  which  fnbjedled 
*'  him  to  all  his  predeceflbr's  debts,  without  regard 
**  to  the  eftate,  whether  it  was  fwallowed  up  by  an 
*'  earthquake,  or  evidled  by  a  procefs."  The  Lords 
**  judged  the  defender  not  liable  as  heir,  in  refpecft 
"  the  land  was  cvided  from  him."  It  was  faid, 
that  had  there  been  a  general  fervice,  or  a  fpecial 
fervice  which  includes  a  general,  the  matter  would 
have  been  more  doubtful ;  efpecially  if  there  were 
other  fubjecls  to  which  a  general  /fervice  gives  right. 
The  plain  inference  from  this  judgment  is,  that  if 
evidlion  of  the  land-ellate  relieve  the  heir  from  be- 
ing liable  to  pay  the  family-debts,  the  eftate  muft 
be  the  meafure  of  his  reprefentation,  and  confe- 
quently  that  he  is  not  liable  beyond  the  value. 

This  flibje6i:  will  perhaps  be  thought  unneceiTa- 
ry,  now  that  the   benefit  of  the  inventory  is  intro- 
duced into  our  lav/.     It  is  indeed  lefs  necefifary  than 
formerly,  but  not  however   altogether  ufelefs.     In 
many  inftances  htirs  neglecl  to  lay  hold  of  this  be- 
nefit •,    and  frequently   the  forms  required   by  the 
ftatute  are  unflvilfully  or  carelefsly  profecuted,  fo  as 
to  leave  the  heir  open  to  the  rigour  of  law,  in  all 
which  cafes  it  comes  to  be  an  important  enquiry, 
how  far  an  heir  is  liable  for  the  debts  of  his  an- 
ceflor.     I  cannot;  at  the  fame  time  help  remarking, 
that  it  fhows  no  tafte  for  fcience,  to  relinquifh  a 
fubjed,  however  beautiful,  merely  becaufe  it  ap- 
pears not  to  be  immediately  ufeful.     The  hifbory  of 
law,  which  unfolds  a  fubjed  in  its  natural  as  well 
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as  political  progrefs,  can  never  be  ufeleft.  And, 
taking  it  upon  the  lowed  footing,  it  enables  us  to 
compare  our  prefentwith  our  former  pradice,  which 
always  tends  to  jnftrudion. 
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TRACT    XIV. 


Old   and   New   EXTENT. 


THE  extents  old  and  new  make  a  part  of  our 
law,  which  is  involved  in  the  dark  clouds  of 
antiquity.  Thefe  extents  are  not  mentioned  by  our 
firft  writers,  and  later  writers  fatisfy  themfelves  with 
loofe  conjedures,  which  are  the  produdt  of  fancy 
without  evidence.  The  defign  of  the  prefent  efiay 
is  to  draw  this  fubjedl  from  its  obfcurity,  into  fomc 
degree  of  light.  It  is  a  matter  of  curiofity,  and 
pofTibly  may  be  not  altogether  unprofitable,  with 
relation  efpecially  to  our  rctours,  of  which  thefe  ex- 
tents make  an  effential  part. 

As  the  Englifh  brieve  of  diem  claufit  extremum 
approaches  the  neareft  of  any  to  our  brieve  of  in- 
queft,  it  may  be  of  ufe  to  examine  the  Englifh 
brieve,  and  the  valent  claufe  therein  contained. 
Fitz  herbert,  in  his  new  nature  of  brieves  %  ex- 

*  Page  558. 
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plains  this  brieve  in  the  following  words.  **  The 
*'  writ  of  Diem  claufit  extremum  properly  lieth, 
^*  where  the  King's  tenant,  who  holdeth  of  him  in 
*'  capite^  as  of  his  crown,  by  knights  fervice,  or 
"  in  foccage,  dieth  feifed,  his  heir  within  age,  or 
''  of  fnll  age,  then  that  writ  ought  to  iflue  forth> 
*'  and  the  fame  ought  to  be  at  the  fuit  of  the  heir, 
♦'  &c.  for  upon  that,  when  the  heir  cometh  of  full 
^'  age,  he  ought  to  fue  for  livery  of  his  lands  out 
"  of  the  King's  hands."  And  the  writ  is  fuch." 
*'  Rex  dile(5t.  fibi  W,  de  K.  efcheatori  fuo  in  Com. 
"  Deven.  Salut.  Quia  W.  de  S.  qui  de  nobis  te- 
*'  nuit  in  capite,  diem  claufit  extremum,  ut  acci- 
*'  pimus  ',  tibi  prscipimus,  quod  omnia  terras  et 
♦^  tenementa  de  quibus  idem  W.  fuit  feifitus  in  do- 
^'  minico  fuo  ut  de  feodo  in  Balliva  tua  die  quo 
*'  obiit  fine  dilatione  cap.  in  manum  nofi:ram,  et  ea 
*'  falvo  cuftodiri  fac,  donee  aliud  inde  prseceperi- 
*'  mus,  et  per  facramentum  proborum  et  legal,  ho^ 
-«'  minum  de  Balliva  tua,  per  quos  rei  Veritas  meli- 
''  us  fcire  poterit ;  diligent,  inquiras,  quantum 
*'  terras  et  tenementorum  idem  W.  tenuit  de  no- 
*^  bis  in  capite,  tam  in  dominico  quam  in  fervi- 
«'  tiis,  in  Balliva  tua  die  quo  obiit,  et  quantum  de 
*'  aliis,  et  per  quod  fervic.  et  quant,  terras  et  tene- 
''  menta  ilia  valent  per  annum  in  omnibus  exitibus ; 
^'  et  quo  die  idem  W.  obiit,  et  quis  propinquior  ejus 
"  heres  fit :  et  cujus  ^tatis,  et  inquific.  inde  dif- 
^'  tinfte  et  aperte  fa6l.  nobis  in  cancell.  nofi:ra  fub 
*'  figillo  tuo,  et  figillis  eorum  per  quos  fadl.  fueric, 
'Vfine  dilatione  mittaSj  et  hoc  Breve.     Tefte,  &c." 

At 
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At  what  time  the  qweftion  about  the  yearly  rent 
of  the  land  was  ingroffed  in  this  brieve,  is  uncer- 
tain ;  probably  after  the  days  of  William  the  Con- 
queror :  for  as  all  the  lands  in  England  were  accu- 
rately  valued  in  that  King's  reign,  and  the  whole 
valuations  colleded  into  a  record,  commonly  called 
Domes-day  book,  this   authentic  evidence,  of  the 
rent  of  every  barony,  was  a  rule  for  levying  the 
King's  cafualties  as  fuperior,  without  neceflity  of 
demanding  other  evidence.     But  domes- day  book 
could  not  long  anfwer  this  purpofe  ;  for  when  great 
baronies  were  difmembered,  each  part  to  be  held  of 
the  crown,  this  book  afforded  no  rule  for  the  ex* 
tent  of  the  cafualties  to  be  levied  out  of  the  lands 
of  the  new  valTals.     An  inquifition  therefore  was 
neceffary,  to  afcertain  the  yearly  rents  of  the  dif- 
joined  parcels ;  and  there  could  not  be  a  more  pro^ 
per  time  for  fuch  enquiry  than  when  the  heir  of  a 
crown  vafTal  was  fuing  out  his  livery.     This  feems 
to  be  a  reafonable  motive  for  ingroffing  the  fore- 
going queftion  in  the  brieve.     And  in  England^ 
this  enquiry  was  neceffary  upon  a  fpecial  account. 
It  v/as  not  the  cuftom  there  to  give  gifts  of  the  ca- 
fualties of  fuperiority.     Officers  were  appointed  ifi 
every  fhire  to  take  poffeffjon  in  name  of  the  King 
of  the  lands  of  his  deceafed  vaffals,  and  to  keep 
poffefficn  till  the  heirs  were  entered.     Thefe  offi- 
cers,   called  efcheators,    were   accountable  to  the 
crown  for  the  rents  and  iffues,  and  for  the  other  ga-< 
fualties  •,  and  the  rent  of  the  laad  afcertained  by  the 
retour  v/as   the  rule  to  the  treaiurer  for  counting 
with  efcheators. 
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We  find  not  different  values  or  extents  in  the 
Englifli  brieve,  like  what  we  find  in  the  Scotch 
brieve.  I  fhall  endeavour  to  trace  the  occafion  of 
the  difference,  after  premifing  a  fhort  hiftory  of  our 
taxes;  carrying  the  matter  as  far  back  as  we  have 
evidence. 

Taxes  were  no  part  of  the  conflitution  of  any 
feudal  government.     The  King  was  fupported  by 
the  rents  of  his  property-lands,  and  by  the  occa- 
fional  profits  of  fuperiority,  pafTing  under  the  name 
of  cafualties.     Thefe  cafualties,  fuch  as  ward,  non- 
entry,  marriage,  efcheat,  &c.  arofe  from  the  very 
nature  of  the  holding  ;  and  beyond   thefe  the  vafTal 
was  not  liable  to  be  taxed  ;  fome  fingular  cafes  ex- 
cepted eftabliflied  by  cuftom,  fuch  as,  for  redeem- 
ing the  King  from  captivity,  for  a  portion  to  his 
elded  daughter,  and  a  fum  to  defray  the  expence  of 
making  his  eldeft  fon  a  knight.     For  this  reafon, 
it  is  natural  to  conjecture,  that  the  firft  univerfal 
tax  was  impofed  upon  fome  fuch  fingular  occafion. 
The  firft  event  we  can  difcover  in  the  hiftory  of 
Scotland  to  make  fuch  a  tax  necelTary,  happened  in 
the  reign  of  William  the  Lyon,     This  King  was 
taken  prifoner  by  the  Englifh  at  Alnwick,   12th 
July  1 174  5  and  in  December  that  year,  he  obtain- 
ed his  liberty  from  Henry  II.  upon  a  treaty,  by 
which  he  and  his  nobles  fubje6ted  this  Kingdom  to 
the  crown  of  England  *.     He6tor  Boece,  our  fabu- 
lous hiftorian,  fays.  That  upon  this  occafion,  Wil- 

♦  Rymer,  vol.  I.  page  39. 
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liam  paid  to  Henry  an  hundred  thoufattd  merks* 
But  this  feems  to  be  aflerted  without  any  authority* 
The  dependency  of  Scotland  on  the  crown  of  Eng- 
land, w^as  a  price  fufficient  for  William's  liberty* 
without  the  addition  of  a  fum  of  money  ;  and  the. 
filence  of  all  other  hiftorians  as  to  this  fad,  joined 
with  the  great  improbability  that  a  fum  fo  im^ 
menfe  could  be  paid,  leave  this  author  without  ex- 
cufe. 

Richard  I.  who  fucceeded  Henry,  bent  upon  a 
voyage  to  the  holy  land,  flood  in  need  of  great 
fums  for  the  expedition.  William  laid  hold  of  this 
favourable  conjundure,  met  Richard  at  York,  and^ " 
upon  paying  down  ten  thoufand  merks  Sterling,  ob- 
tained from  him  a  difcharge  of  the  treaty  made  with 
-his  father  Henry ;  which  was  done  by  a  folemn 
deed,  dated  the  25th  December  1190,  ftill  ex* 
tant  *•  ' 

The  fum  paid  to  King  Richard  upon  this  occa- 
fion  was  too  great  to  be  raifed  by  the  King  of  Scot- 
land out  of  his  own  domains.  It  muft  have  beeri 
levied  by  a  tax  or  contribution ;  and  there  was  good 
reafon  for  the  demand,  as  the  money  was  to  be  ap- 
plied for  reftoring  the  kingdom  to  its  former  inde- 
pendency. But  of  this  fa6i:  we  have  better  evidence 
than  conjecture.  The  monks  of  the  Ciftertian  or^ 
der  having  contributed  a  fhare,  obtained  from  King 
William  a  deed,  declaring,  That  this  contribution 

*  Ryrrer,  vol,  I-  page  64. 
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fhould  not  be  made  a  precedent  in  time  coming  *. 
*'  Ne  quod  in  tali  eventu  femel  faflum  eft,  qui  nee 
prius  evenit,  nee  in  pofcerum  Deo  miferante  fu- 
turus  eft,  ullo  modo  in  confuetudinem  vel  fervi- 
tutem  convertatur ;  nt  videlicit  per  quod  ipfi, 
pro  redimenda  regni  libertate  gratis  fecerunt, 
"  lervitus  iis  imponatur."  This,  in  all  probability, 
was  the  Erft  tax  of  any  importance  that  was  levied 
in  Scotland ;  and  though  our  hiftorians  are  altoge- 
ther filent  as  to  the  manner,  the  deed  now  mention- 
ed proves  it  to  have  been  levied  by  voluntary  con- 
tribution, and  not  by  authority  of  parliament, 
which  in  thofe  days  probably  had  not  aflumed  the 
power  of  impofing  taxes. 

The  next  tax  we  meet  with,  is  in  the  days  of 
Alexander  II.  fon  to  the  above  mentioned  William. 
This  King  made  a  journey  the  length  of  Dover, 
and  his  ready  money  being  exhaufted,  he  procured 
a  fum  by  pledging  fome  lands,  to  redeem  which  he 
levied  a  tax.  This  appears  from  a  deed,  atino  regni 
15%  in  Vv^hich  he  declares,  that  the  monaftery  of 
Aberbrothick,  having  aided  him  on  this  occafion 
it  fliould  not  turn  to  their  prejudice  f . 

Alexander  III.  married  Margaret,  daughter  to 
flenry  III.  of  England,  and  was  in  perfed:  good 
vinderftanding  with  that  kingdom  during  his  whole 
reign.     He  was  but  once  obliged  to  take  up  arms, 

*  Appendix   to   Anderfon's   efiay   on  the    iruependency  of 
Scodand^  No.  21.  f  Chartulary  of  Aterbroti-ick,  fol.  74, 
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and  the  occafion  was,  to  refift  an  invafion  by  Acho 
king  of  Norway,  who  landed  at  Ayr,  Auguft  1263; 
nor  was  this  war  of  any  continuance.     Acho  was 
defeated  on  land,  and  his  fleet  fufFered  by  a  ftorm, 
which  obliged  him  to  retire  not  many  months  after 
his  landing.      Alexander,    fome  years  thereafter, 
viz,  25th  July   1 28 1  *,    contradled   his  daughter 
Margaret  to  Eric  the  young  king  of  Norway,  and 
bound  himfelf  for  a  tocher  of  14000  merks  Ster- 
ling ;  a  fourth    part  to  be  inftantly  advanced,  a 
fourth  part  to  be  paid  ift  Auguft  1282,  a  fourth 
part  ift  Auguft   1283,  and  the  remaining  fourth 
I  ft  Auguft  1284;  but  providing  an  option  to  give 
land  for  the  two  latter  Ihares,  at  the  rate  of  100 
merks  of  rent  for  1000  merks  of  money. 

This  fum,  which  Alexander  contra6led  in  name 
of  portion  with  his  daughter,  amounted  to  about 
28000  /.  Sterling  of  our  prefent  money  f ;  too 
great  a  fum  to  be  raifed  out  of  his  own  funds  :  and 
as  by  law  he  was  intitled  to  demand  aid  from  his 
vaflals  upon  this  occafion,  there  can  be  little  doubt 
that  the  fum  v/as  levied  by  fome  fort  of  tax  or  con- 
tribution. He  had  recent  authority  for  laying  this 
burden  upon  his  fubjeds,  viz.  that  of  his  father-in- 
law  Henry  III.  :j:  •,  and  if  his  fubjeds  were  to  be 
burdened  equally,  it  was  neceflary  to  afcertain  the 
value  of  the  whole  lands  in  the  kingdom.  Pof- 
fibly  he  might  take  a  hint  of  this  valuatioa  from. 

*  Rymcr,  vol.  If,  p.  lo;9.       f  Ruddiman's  preface  to  An  • 
derfon's  Diploir.ata  Sco:ia2-.         %  Spelman's  G'oilary,   (voce; 
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the  flatute  4th  Edward  I.  anno  1276,  direding  | 
valuation  to  be  made  of  the  lands,  caftles,  woods, 
filhings,&c.  of  the  whole  kingdom  of  England.  And 
the  rent  afcertained  by  fuch  valuation  got  the  name  of 
extent  j  becaufe  the  lands  were  eftimated  at  their  ut- 
moft  value  or  extent  *.  One  thing  is  certain,  that 
there  was  a  valuation  of  all  the  lands  of  Scotland  in 
the  reign  of  Alexander  III.  the  proof  of  which  fhall  be 
immediately  produced,  and  there  is  not  upon  record 
any  event  to  be  a  motive  for  an  undertaking  fo  la* 
borious  other  than  levying  the  faid  fum. 

Alexander  IlL  left  no  defendants  but  a  grand- 
daughter, commonly  called  the  Maid  of  Norway  » 
and  fhe  having  died  unmarried  and  under  age,  Scot- 
land was  miferably  harrafled  by  Edward  I.  of  Eng- 
land, who  laid  hold  of  the  opportunity  of  a  difput- 
ed  fucceflion  to  enflave  this  kingdom.  Robert 
Bruce,  by  unwearied  oppofition,  got  peaceable  pof- 
fefTion  of  the  crown,  anno  1306,  and  though  he 
feized  upon  the  lands  belonging  to  Baliol  and  the 
Cummins,  and  made  confiderable  profit  by  leflening 
the  weight  of  money  in  the  re-coinage,  yet,  by  ac 
lono^  train  of  war  and  inteftine  commotions,  the 
crown-lands  were  fo  wafted,  that,  tow^ards  the  end 
of  his  reign,  it  became  neceflary  for  him  to  petition 
the  parliament  for  a  fupply.  Upon  the  15th  July 
1326,  the  parliament  being  conveened  at  Cambuf- 
kenneth,  the  laity  agreed  to  give  him  during  his 
life  the  tenth  penny  of  all  thtir  rents,  tarn  infra 
hurgos  et  regaUtates  quam  extra^  "  according  to  the 

*  Cowel's  Di(^ionarv,  (voce)  Ex:ent. 
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«'  old  extent  of  the  land§  and  rents  in  the  time  of 
*«  Alexander  III."  This  curious  deed,  a  copy  of 
which  is  annexed  *,  contains  an  exception  in  thefe 
words  •,  "  Excepta  tantummodo  deftrudione  guerre, 
*'  in  quo  cafu  fiet  decidentia  de  decimo  denario  prac- 
**  conceflb,  fecundum  quantitatem  firmse,  qu^  oc- 
''  cafione  prsdida  de  terris  et  redditibus  prasdi^ftis 
*'  levari  non  poterit,  prout  per  inquilitionem  per 
«'  vicecomitem  loci  fideliter  faciendam  poterit  repe- 
"  riri." 

Here  is  compleat  proof  of  a  valuation  in  t\m 
reign  of  Alexander  III.  named  in  the  indenture, 
the  Old  Extent,  And  as  the  necefTity  of  the  cafe 
affords  real  evidence  that  the  tax  was  levied,  we 
have  no  reafon  to  doubt,  that  every  man  whole 
rents  had  fallen  by  the  diftreffes  of  war,  took  the 
benefit  of  the  foregoing  claufe,  to  get  his  lands  re- 
valued by  the  fheriff,  that  he  might  pay  no  more 
than  a  juil  proportion  of  the  tax. 

We  have  now  materials  fufficient  for  an  explana- 
tion of  the  valent  claufe  in  our  retours.  At  what 
time  it  came  into  pradlice,  is  altogether  uncertain. 
If  this  claufe  was  not  made  a  part  of  the  brieve  of 
inqueil  before  the  days  of  Alexander  III.  there  was 
little  occafion  for  it,  after  the  extent  made  in  that 
reign,  till  the  great  baronies  were  fplit  into  parts, 
and  the  King's  vaffals  were  multiplied.  One  thino- 
we  may  rely  on  as  certain,  that  before  the  1326, 
when  the  faid  indenture  pafled  between  Kino-  Ro- 

*  Appendix,  No.  4. 
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bert  and  his  parliament,  one  extent  only  was  men<- 
tioned  in  retours,  viz,  that  of  Alexander  III.  Nor 
before  that  period  was  there  any  occafion  for  a  dou- 
ble extent  here  more  than  in  England.     Of  this  1 
reckon  we  may  be  convinced  by  what  follows.     In 
levying  the  caflialties  of  fuperiority,  fuch  as,  ward, 
nonentry,  &c.  it  was  not  the  genius  of  this  country, 
to  ftretch  fuch  claims  to  the  utmofl,  by  dating  the 
juft  and  true  rent  of  the  land  upon  every  occafion. 
Such  a  fludluating  eftimation,  fevere  upon  vaflals, 
would  at  the  fame  time  have  been  troublefome  to 
fuperiors.     The  King,    and,  in  Imitation  of  him, 
other  fuperiors  were  fatisfied  with  a  conftant  fixed 
rent  to  be  a  general  rule  for  afcertaining  the  cafual- 
ties,  without  regarding  any  occafional  increafe  or 
diminution  of   rent.     The  extent  in  the  reign  of 
Alexander  III.  was  probably  the  full  rent,  and  muft 
have  contin\3ed  a  pretty  jufl:   valuation  for  many 
years.     This  extent  then  became  the  univerfal  mea- 
fure  of  the  cafualties  of  fuperiority.     If  a  barony 
remained  entire  as  in  the  days  of  Alexander  III. 
there  was  no  occafion  for  v/itneiles  to  prove  the  rent : 
it  was  found  in  the  rolls  containing  the  old  extent* 
If  a  barony  was  fplit  into  parts,  the  rent  of  the  fe- 
veral  parcels  was  found  in  the  retours,  being  a  pro- 
portion of   the  old  extent  of  the  whole.     HenCe 
this  quccre  in  the  brieve,  ^{antiim  valent  di5f^  terra 
-per  am;ur,:y  cair.e  to  have  a  fixed  and  determined 
meaning  ;  not  what  thefe  lands  are  worth  of  yearly 
rent  at  prefenr,  but  v;hat  they  were  worth  at  the 
laft  general   valuation  *,  or,  in  other  words,  what 
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they  are  computed  to  in  the  rolls  containing  the  old 
extent. 

Thus  the  matter  flood,  and  behoved  to  fland, 
at  the  date  of  the  indenture    1326,  which  laid  a 
foundation  for  a  re-valuation,  not  of  the  whole 
lands  in  Scotland,  but  only  of  what  were  wafted 
by  war.     Suppofing  now  fuch  a  re-valuation,  of 
which  we  can  entertain  no  reafonable  doubt  when  it 
was  in  favour  of  vafTals,  it  behoved  to  be  the  rule, 
not  only  for  levying  the  tax  then  impofed,  but  alfo 
for  afcertaining  the  cafualties  of  fuperiority.     If  fo, 
it  was  neceffary  to  take  notice  of  this  new  valuation 
in  the  retours  of  thefe  lands,  and  confequently  in 
the  brieve,  which  was  the  warrant  of  the  retour. 
The  claufe,  quantum  valent^  contained  in  the  brieve, 
could  not  anfwer  this  purpofe,  becaufe  that  daufe 
regarded  only  the  old  extent,  and  was  a  queftion  to 
which  the  old  valuation  of  the  land  was  the  proper 
anfwer.     A  new  claufe  therefore  was  neceffary,  and 
the  claufe  that  was  added,  points  out  fo  precifely 
the  re- valuation  authorized  by  this  indenture,  as  to 
afford  real  evidence,  that  the  claufe  muft  have  been 
contrived  foon  after  it.     The  claufe  as  altered  runs 
thus  :  Et  quantum  nunc  valent  di£ta  terr^^  et  quan^f 
turn  valucrunt  tempore  pads.     It  was  extremely  na- 
tural to  characlerize  the  old  extent  by  the  phrafe 
tempore  pacts,  not  only  as  made  in  a  peaceable  reign, 
but  alfo  in  oppofition  to  the  new  extent  occafioned 
by  the  devaftation  of  war.     I  need  only  further  re- 
mark, that  this  new  claufe  behoved  to  be  ingrofled 
in  every  brieve  •,  becaufe,  with  refped  to  any  parti- 
cular 
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cular  land-eilate,  it  could  not  beforehand  be  known, 

whether  it  had  been  wafted  by  war  or  not. 

But,  befides  conje6lure,  there  are  fafts  which 
will  put  this  matter  beyond  controverfy.  I  have 
not  hitherto  difcovered  a  retour  of  land  held  of  the 
King,  fo  ancient  as  the  1326  ;  but  of  that  period 
there  are  preferved  authentic  copies  of  many  re- 
tours  of  lands  held  of  bifhops,  monafteries^  &c. 
who  had  the  privilege  of  a  chancery.  And  we  have 
ho  reafon  to  doubt,  that  the  great  barons  who  had 
this  privilege,  were  ambitious  of  copying  after  the 
King's  chancery  in  every  article.  The  firft  retour 
I  iliall  mention,  happens  to  be  a  very  lucky  autho- 
rity ;  for  it  verifies  a  fa61:  which  I  have  mentioned 
above  upon  the  faith  of  conje6lure,  that  at  the  date  of 
the  indenture  1326,  there  was  but  one  extent  men- 
tioned in  the  brieve  and  retour.  The  retour  I  appeal 
to,  is  that  of  the  land  of  Orroc  in  the  county  of 
Fiie,  held  of  the  abbay  of  Dunfermline,  dated  the 
20th  May  1328,  the  valent  claufe  of  which  runs 
thus  :  Item  dicunt  quod  pradiBa  terr^  de  Orroc  va^ 
knt  per  annum  12/.  This  retour  at  the  fame  time 
(hows,  that  the  alteration  in  the  valent  claufe  was 
not  then  introduced,  which  is  not  wonderful,  when 
the  retour  is  but  a  year  and  ten  months  after  the  in- 
denture *.  The  moft  ancient  retour  I  have  feen  af- 
ter 

*  Since  writing  what  is  above,  I  have  feen  a  copy,  not, 
properly  fpraking,  of  a  rerour,  but  of  a  valuation  of  the  lands 
of  Kilravock  and  Ealler-Gedies,  anno  1295,  i"  which  the  ua~ 
knt  di.\xh  rans  thus :  "  Quod  terra  de  Kilravock  cum  omnibus 
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ter  that  now  mentioned,  bears  date  in  the  1359, 
being  of  land  held  of  the  fame  abbay.     Before  this 
time,  probably  fcveral  years,  the  alteration  of  the  • 
valent  claufe  was  made  ;  for  in  this  retour  it  runs 
thus  :   Et  di^a  terr£  valebant  tempore  bona  pads 
X.  13  :  6  :  8.  et  nunc  valent  L.  10  :  1 3  :  7.     There 
are  in  that  period  many  other  retours  mentioning 
two  extents,  diflinguifhing  them  in  the  fame  man- 
ner.    And  uniformly  the  valuerunt  tempore  pads  is    - 
greater  than  the   nunc  valent  \  which  puts  it  pad 
doubt  that  the  nunc  valent  refers  to  the  new  extent 
authorized  by  the  faid  indenture.     Some  retours  in- 
deed there  are  of  that  period,  where  the  valuerunt 
tempore  pads  and  the  nunc  valent  are  the  fame.     But 
it  is  eafy  to  account  for  that  circumftance :  becaufe 
from  the  indenture  it  appears,  that  but  a  part  of 
our  lands  were  wafted  by  war  -,  and  the  retours  now 
mentioned  muft  be  of  lands  which  were  not  fo 
wafted. 

Down  to  the  days  of  our  James  I.  I  take  it  be 
certain,  that  the  two  extents  mentioned  in  retours, 
were  thefe  of  Alexander  III.  and  Robert  Bruce. 
In  James's  reign  we  obferve  an  alteration,  which 
cannot  be  explained  without  going  on  with  the  hif- 
tory  of  the  public  taxes.  The  next  tax  that  de- 
ferves  to  be  taken  notice  of,  was  in  the  reign  of 
David  li.  This  King  was  taken  prifoner  by  the 
Englifh  at  the  battle  of  Durham  amio  i^^,6,  and 

**  pertinentiis  fuis,  fciz.  cum  molendinis  bracinis  quarellis  et 
"  bofco  valet  per  annum  24  lib.  item  dixerunt  quod  terra  de 
**  Eafter-Gedies  cum  molendmo  et  bracinis  valet  per  annum 
2  lib. 

was 
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was  releafed  anno  13^5  ;  after  agreeing  to  pay  fot 
his  ranfom  100,000  /.  Sterling  within  the  fpace  of 
twenty  five  years.  And  there  is  good  evidence  that; 
the  whole  was  paid  before  the  year  1383*.  This 
immenfe  debt,  contradled  for  redeeming  the  King 
from  captivity,  came  to  be  a  burden  upon  his  vaf- 
fals,  by  the  very  conftitution  of  the  feudal  law,  ab- 
llra6i:ing  from  the  authority  of  parliament.  It 
muft  therefore  have  been  levied  as  a  publick  tax, 
which  appears  to  be  the  cafe  from  the  rolls  of  that 
King  (till  extant  in  exchequer.  And  as  there  is  no 
veftige  of  any  new  valuation  at  this  time,  the  old 
extent,  viz.  that  of  Alexander  IN.  mufl:  have  been 
the  rule  ;  except  fo  far  as  it  was  altered  by  the  par- 
tial valuation  in  the  reign  of  Robert  I.  And  what 
puts  this  pafl  doubt  is,  that  the  new  extent  conti- 
nued to  be  lower  than  the  old  extent,  or  "extent 
tempore  pacis^  during  this  King's  reign,  and  until 
the  reign  of  James  I, 

James  I.  having  been  many  years  detained  in 
England,  obtained  his  liberty  upon  giving  hoflages 
for  payment  of  40,000  /.  Sterling,  demanded  un- 
der the  fpecious  title  of  alimony.  Of  this  fum 
10,000/.  v/as  remitted  by  Henry  VI.  at  that  time 
King  of  England,  upon  James's  marrying  a  daugh- 
ter of  the  duke  of  Somerlec.  In  the  parliament 
1424,  provifion  was  made  for  redeeming  the  hof- 
tages  by  a  fubfidy  granted  of  the  twentieth  part  of 
lands,  moveables,    &c.  f.     In   order   to  levy  this 

*  Rym^r,  vol.  VI.   p.  4''^.    vol.  Vlf.  p.  417.  f^BIack 

'.■<j    p.    16^4.    C.   TC,    I  I. 
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tax,  a  valuation  was  diredled  of  lands  as  well  as  of 
moveables.  And  this  new  valuation  of  lands  be- 
came proper,  if  not  neceiTary,  upon  the  following 
account,  that  the  reafon  for  making  the  new  extent 
in  the  1326  no  longer  fubfilled.  The  lands  which  at 
that  time  had  been  wafted  by  war,  were  now  re- 
llored  to  their  wonted  value  -,  and  yet  without  a  new 
valuation,  thefe  lands  could  only  be  taxed  accord- 
ing to  the  extent  1326.  And  with  this  fpecial  rea- 
fon concurred  one  more  general,  which  is,  that  an 
extent,  if  the  commerce  of  land  be  free,  cannoc 
long  be  a  rule  for  levying  publick  taxes.  For  by 
fucceffion,  purchafe,  and  other  means  of  acquiring 
property,  parcels  of  land  are  united  into  a  whole, 
or  a  whole  fplit  into  parcels,  which  acquire  new 
names,  till,  by  courie  of  time,  it  comes  to  be  a 
matter  of  uncertainty,  what  lands  are  meant  by 
the  original  name  preferved  upon  record.  This 
reafon  fhows  the  neceffity  of  new  extents  from  time 
to  time  ',  for  after  the  connection  betwixt  land  and 
the  name  it  bears  in  the  extent  rolls  is  loft,  thefe 
rolls  can  no  longer  be  of  ufe  for  proportioning  a 
tax  upon  fuch  land. 

It  was  appointed  by  the  a£l  impofing  the  fub- 
fidy,  that  this  extent  Ihould  be  made  and  put  in 
books,  betwixt  and  the  13th  July  then  next;;  and 
that  it  was  made,  and  alfo  that  the  fubfidy  was  le- 
vied, appears  from  the  continuator  of  Fordon  *. 
He  reports,  that  it  amounted  the  firft  year  to  14000 
merks,  that  the  fecond  year  it  was  much  lefs,  and 

*  L.  16.  cap.  gi 
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the  people  beginning  to  n:iurmur,  that  the  tax  was 
no  longer  continued.  But  we  have  dill  a  better  au- 
thority than  the  continuator  of  Fordon,  to  prove 
that  the  extent  was  made,  'viz,  feveral  retours  re- 
cently after  the  1 424,  where  the  new  extent  is  uni- 
formly greater  than  the  old  extent,  or  extent  iem- 
pore  pads,  Thefe  muil  refer  to  fome  late  extent, 
and  not  to  the  extent  1326,  which  behoved  to  be 
lefs  than  the  old  extent.  Of  thefe  retOurs  the  mod 
ancient  I  have  met  with  is  dated  1431,  being  of  the 
lands  of  Blairmukis,  held  of  the  Baron  of  Bothvill, 
in  which  James  de  Dundas  is  retoured  heir  to  James 
de  Dundas  his  father,  "  Qui  jurati  dicunt  quod 
*'  didlie  terr^  nunc  valent  per  annum  20  mercas, 
"  et  valuerunt  tempore  pacis  100  folidos  *.'* 

Since  there  was  a  new  extent  of  the  whole  lands 
of  Scotland,  which  mud  have  been  the  rule  for  le- 
vying the  cafualties  of  fuperiority,  as  v/ell  as  the 
tax  then  impofed,  one  is  naturally  led  to  enquire,*" 
v/hat  was  the  ufe  of  continuing  in  the  brieve  of  in- 
queil  the  qu^re  about  the  two  different  extents  ?  why 
not  return  to  the  ancient  form  fpecifying  one  extent 
only,  viz.  the  prefent  extent  ?  In  anfwer  to  this,  it 
muil  be  yielded,  that  there  could  lie  no  objedlion  to 
t'lis  innovation  had  it  been  intended.  But  by  this 
time  the  rule  had  prevailed  of  preierving  inviolably 
the  ilile  of  judicial  writs;  and  as  to  queftions  fo 
eafy  to  be  anfvvered,  the  innovation  probably  was 
reckoned  a  matter  of  no  fuch  importance,  as  to  oc- 

*  This  retour  is  ia  the  hands  of  Sir  John  Inglis  of  Cra- 
nio rd, 
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cafiori  an  alteration  In  the  ftile  of  the  brieve  of  in- 
qileft.  One  thing  is  certain,  that  the  ftile  remains 
the  fame  without  any  alteration  fince  the  days  of 
King  Robert  I.  The  brieve  and  retour  obtained 
however  a  different  meaning  ;  fo  far  as  that  the  nunc 
'vdent,  by  which  formerly  was  meant  the  extent 
1326,  came  afterwards  to  mean  the  extent  1.424. 
For  inftance,  the  retour  of  the  lands  of  Tullach, 
held  of  the  abbey  of  Aberbrothick,  bearing  date 
1438,  has  the  valent  claufe  thus  :  Valerit  per  annuM 
jL.  33  :  6  :  8,  et  tempore  pads  valuertmt  Z.  io» 
Another  inflance  is  a  retour  of  the  lands  of  Fofg- 
len,  held  of  the  fame  abbey,  dated  1457,  ^^-^^'^i 
Mnc  per  annum  20  merksy  et  valuerunt  tempore  pacis 
L,  10.  That  by  the  mine  valent  in  thefe  tv/o  re- 
fours  muft  be  meant  the  late  extent  of  jarnes  I.  Is 
evident  from  the  following  circumflance,  that  in- 
flead  of  being  lefs  than  the  extent  tempore  pcicisj 
which  the  extent  1326  conftantly  was,  it  is  coniidcr- 
ably  greater. 

As  the  extent  1424  v/as  uniformly  ingrofled  \ri 
every  retour,  in  anfwer  to  the  quantum  7tunc  valent 
in  the  brieve,  this  pfaclice  came  to  be  exceeding 
favourable  to  vaffals  in  counting  for  the  cafjakies 
due  by  them ;  becaufe  in  every  fuch  account  this 
extent  v/as  taken  for  the  true  rent  of  the  land.  By 
the  gradual  finking  of  the  value  of  money  and  the 
improvement  of  land,  the  benefit  which  vaflfals  had 
by  this  form  of  ftating  accounts,  came  to  be  tod 
confiderable  to  be  overlooked.  The  value  of  the 
King's  cafualties  by  this  means  gradually  diminifh-' 
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ing,  the  matter  was  taken  under  confideration  by 
the  legiriature,  and  produced  the  A6}:  ^5.  P.  1474, 
ordaining,  "  That  it  be  anfwered  in  the  retour,  of 
*'•  what  avail  the  land  was  of  old,  and  the  very 
''  avail  that  it  is  worth  and  gives,  the  day  of  ferv- 
*'  ing  the  brieve." 

I  formerly  inclined  to  think,  that  it  was  not  the 
meaning  of  this  (latute,  to  require  a  new  proof  of 
the  rent  of  land  every  time  it  was  retoured  upon  a 
brieve  of  inqueft.     I  fufpeclt^d  that  there  had  been 
fome  new  general  valuation  of  the  lands  in   Scot- 
land recently  before  the  ftatute,  and  that  the  ftatute 
referred  10  this  valuation.     And  I  was  encouraged  to 
embrace  this  opinion,  by  finding  in   the  records  of 
parliament  *,  a  tax  impofed  of  L.  3000,  for  defray- 
ing the  expence  of  an  embaiTy  to  Denmark,  and  a 
general  valuation   appointed  in  order  to  levy  that 
tax.     CommifTioners  are  named  to  take  the  proof, 
and   certain   perfons    appointed,  one  out  of    each. 
ellate,  to  receive  the  fums  that   (hould  be  levied. 
And   that  this  muft   have  been  the  cafe,  appeared 
probable,  upon  finding,  that  the  new  extent,  even 
after  this  period,  was  not  lefs  uniform  than  former- 
ly, and  theiefore  that  it  could  not  correfpond  to  the 
true  rent  of  land,  which  all  the  world  know  is  in  a 
continual  fluduation      But  if  after  all  tliere  cnfued 
no  new  valuation  of  the  land-rent  of  this  kingdom, 
of  which  there  is  not  the  flighted  veftige,  the  lia- 
tute  mud  be  taken  in  its  literal  meaning,  becaufe  it 
can  admit  of  none  other.     1  have  ilill  better  autho- 

*  1467,  aas  74,  79,  SO, 
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rity  for  adhering  to  the  literal  meaning  of  this  (la- 
tute,  viz,  the  proceedings  of  the  fovereign  court, 
while  the  ftatute  v/as  freih  in  meir.ory.  The  Earl 
of  Bothwell,  donator  to  the  relief  and  nonentry  of 
the  barony  of  Balinbreich,  brought  a  redudlion 
againft  the  Earl  of  Rothes  proprietor-,  of  his  rctour 
of  that  barony  upon  this  medium,  that  they  were 
retoured  to  200  merks  only  for  the  new  exrenc, 
though  the  rent  really  amounted  to  a  much  greater 
fum.  It  was  proved  before  the  court,  that  the  ba- 
rony paid  500  merks  of  rent  •,  and  upon  this  me- 
dium the  retour  was  reduced  *.  And  the  like  was 
done  with  refpecl  to  the  retour  of  the  lands  of 
Shield  and  Drongan,  which  were  retoured  to  L.  42 
of  new  extent,  and  yet  were  proved  by  witnefTes  to 
be  100  merks  of  yearly  rent  7. 

In  the  retours  accordingly,  that  bear  date  recent- 
ly after  the  ftatute,  v/e  find  a  fudden  ftart  of  the 
new  extent,  and  a  much  greater  difproportion  than 
formerly  betwixt  it  and  the  old  extent.  In  the  char- 
tulary  of  the  abbey  of  Aberbrothick,  there  is  a 
copy  of  a  retour  of  certa"n  lands,  dated  anno  149 1, 
the  particulars  of  which  are,  7err^  de  Pitt  arrow 
valent  nunc  L.  22.  tempore  pacts  L.  8.  Terra  de 
Cardinhegy  valent  nunc  L.  13,  et  tempore  pads  h,  5. 
TerrcB  de  Auchingarth  valent  nunc  5  merks^  tempore 
pads  2  merks.  In  the  chartulary  of  the  abbey  of 
Dunfermline  there  is  a  copy  of  a  retour  of  the 
lands  of  Clunys,  held  of  that  abbey,  bearing  date 

*  22d  Oflober  1489.         f   13th  Febraa-y  1499,  The  Ki"g 
centra  Crawford. 
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cinno  1506,  Vaknt  nunc  50  merks  et  tempoH  pacts 
JL.  4.  I  have  had  cccafion  to  mention  a  retour  o 
the  lands  cf  Forglen,  held  of  the  abbey  of  Aber* 
brothick,  dated  anno  1457,  of  which  the  new  ex- 
tent is  20  merks,  and  the  old  extent  is  L  10.  In 
the  fame  chartulary,  there  is  luckily  another  retour 
pf  the  fame  lands,  bearing  date  anno  1494,  of  which 
the  vaknl  claufe  is  in  the  following  words,  Valent 
ifiunc  L.  20.  et  valuer unt  tempore  pads  20  merks. 
The  diffrrence  ifi  fo  fhort  a  time  as  ^j  years  be- 
twixt 20  merks  and  L,  20  of  new  extent,  is  real 
jBvldence,  that  the  a6l  of  parliament  was  duly  ob- 
ferved  in  making  out  the  retour  lafl-mentioned. 
But  from  the  comparifon  of  thefe  tv/o  retours,  a 
more  curious  obferyation  occurs,  viz.  that  retours 
pf  lands  held  of  fubjed-fuperiors,  are  not  much  to 
be  relied  on  as  evidence  of  the  old  extent.  In  the 
iirlt  of  thefe  retours  the  old  extent  is  flated  at  L.  10, 
in  the  other  at  20  merks  •,  occafioned  by  a  blunder 
pf  the  inquefl:,  who  ingrolTed  as  the  old  extent  in 
the  retour  they  v/ere  forming,  the  nev/  extent  con- 
tained in  the  former  retour.  Many  fuch  blunders 
>vould  probably  be  difcovered,  had  we  a  full  record  ' 
p\  M  retours.  And  it  nttd  not  be  furprifmg,  that  ^g, 
}Vi  iuch  retours  little  attention  was  given  to  the  va^ 
lent  Ciaufe,  which  was  reckoned  a  matter  merely  of 
h-m  For  though  the  publick  taxes  were  leviecj 
trom  the  King's  vafBils  according  to  the  old  extent, 
y<t  in  proportioning  the  relief  which  a  Baron  had 
^gainft  his  own  vafTals,  there  is  little  doubt  that  the 
true  rent  was  made  the  rule.  The  new  extent  was 
rf  more  confequence,  becaufe  it  was  the  rule  for 
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the  nonentry  duties,  before  a  declarator  of  non- 
entry  was  raifed  by  a  Baron  againfl  the  heir  of  his 
vaflal. 

It  may  be  remarked  here  by  the  by,  that  the 
a6t  1474  is  real  evidence  of  a  fiourifhing  Hate  of 
affairs  after  our  James  I.  got  polTefTion  of  his 
throne.  From  the  valuation  1424  to  the  faid  acl, 
there  pafied  but  fifty  years ;  and  the  land  rent  of 
Scotland  mufl  have  increaftd  remarkably  during 
that  period,  to  make  the  ad:  1474  neceffary.  But 
that  Monarch  in  his  younger  years  was  difciplined 
in  the  fchool  of  adverfity.  During  a  tedious  con- 
finement of  eighteen  years,  he  had  fufficient  leifure 
to  fludy  the  arts  of  government ;  and  probably  he 
made  the  befl  ufe  of  his  tim.e.  It  is  certain,  that 
before  his  reign  we  had  no  experience  and  fcarce 
any  notion  of  a  regular  government,  where  the  law 
bears  fway,  and  the  people  peaceably  fubmit  to 
the  authority  of  law.  But  to  return  to  our  fub- 
jeft. 

As  by  the  flatute  now  mentioned,  the  fuperior's 
cafualties  were  raifed  to  their  higheft  pitch,  it  was 
impradicable  to  fupport  them  long  at  that  height, 
in  oppofition  to  the  general  bias  of  the  nation  in 
favour  of  Vaffals.  The  notion  had  been  long  ago 
broached,  and  was  now  firmly  eftablifhed,  that  the 
vafTal  was  proprietor,  and  confequently  that  ward, 
relief,  and  nonentry  were  rigorous  and  fevere  cafu- 
alties. We  have  Spotfwood's  authority,  in  his  hif- 
tory  of  the  church  of  Scotland,  that  loud  complaints 
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were  made  agalnft  thefe  cafualties  early  in  the  ret^^n 
of  James  IV.  But  why  at  this  period  in  particu- 
lar, for  Vv^e  do  not  find  the  fame  complaints  after- 
wards ;  at  leafl;  they  make  no  figure  in  the  annals 
of  more  recent  times  ?  The  a6l  we  have  been  dif- 
courfing  about  affords  a  fatisfa6lory  anfwer.  Thefe 
cafualt.es,  in  conlequence  of  the  ftatute,  were  m.ore 
rigoroufly  exatTced  than  formerly.  And  we  fhall 
nov/  proceed  to  fhow,  that  they  were  very  foon 
brought  down  to  a  moderate  pitch,  notwithftanding 
the  ilatute.  In  ferving  a  brief  of  inqueft,  it  is  cer- 
tain the  pradlice  did  not  long  continue,  of  taking 
a  proof  by  witnefTes  of  the  true  rent  of  the  land. 
The  old  method  was  revived,  of  making  a  former 
extent  the  rule.  If  the  land  was  once  retoured  as 
prefcribed  by  the  Ilatute,  the  old  and  new  extent 
in  carolled  in  that  retour  were  continued  in  the  fol- 

o 

lowing  retours.  If  there  was  no  retour,  a  propor- 
tion of  the  old  and  new  extent  of  tiie  whole  ba- 
rony was  taken.  And  where  that  was  not  to  be 
had,  it  was  the  method,  to  ingrofs  a  new  extent 
bearing  a  certain  proportion  to  the  old  extent.  For 
the  lafh  we  have  Skene's  authority  {voce  Extent). 
His  words  are  :  "  The  L  ords  of  fefTion  efteem  a 
*^  merk-land  of  old  extent  to  four  merk  land  of 
*'  new  extent."  And  he  cites  a  decifion,  viz.  2ifl 
March  1541,  Kennedy  contra  IViackinnald,  which 
feems  to  import  fo  much  ;  though  but  obfcurely, 
becaufe  the  cafe  is  not  diftindly  ftated.  The  pro- 
ccfs  being  for  the  nonentry  duties  of  a  five  merk- 
hnd,  it  is  faid  to  have  been  proved,  that  the  land 
paid  of  rent  four  merks  for  every  one  of  the  faid 

five 
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five  merks  •,  and  I  muft  acknowledge,  that  the  man- 
ner of  expreflion  feems  to  point  at  fome  general 
rule,  rather  than  at  a  proof  by  witnefles.     If  this 
be  the  meaning  of  the  decifion,  it  is   the  firft  cafe 
I  have  obferved,  v/here  this  deviation  from  the  fta- 
tute  was  authorized  by  the  fovereign  court ;  and  a 
notable  deviation  it  was,  to  take  up  with  fuch  an 
imaginary  rule  for  afcertaining  the  rent  of  the  land, 
when  the  ftatute  direded  a  proof  by  witnefles  of  the 
true  rent.     But  when  the  adl  came  once  to  be  neg-  ' 
leded,  the  court  was  more  explicit  in  their  judg- 
ments on  this  point.     In  a  cafe  obferved  by  Bal- 
four, (Title  of   Brieves    and   Retours)   17th  July 
1562,    Queen's   Advocate  and  Lord   Drummond 
contra  George  Mufhet,  a  general  rule  is  eflablifhed 
diredly  in  face  of  the  flatute  \  which  is,  that  when 
lands  pay  farm-vidual,  poultry,  ^c,    the  inqueft 
are  not  bound  to   take  inquifition    of  the  yearly 
rent,  nor  to  convert  fuch  cafualties  into  money. 
And  the  reafon  given  is  remarkable,  'viz.  that  the 
price  of  fuch  cafualties  is  fo  changeable,  that  no  cer- 
tain or  fixed  fum  can  be  afcertained.     This  is  a  very 
bad  reafon  upon  the  plan  of  the  ftatute,  though  it 
ferves  to  Ihow  the  fenfe  of  the  nation,  which  the 
flatute  had  not  eradicated,  that  the  new  extent  ought 
to  be  fixed  and  uniform  as  well  as  the  old.  x^t  the  fame 
time,  as  the  land- rent  in  Scotland  was  generally  paid 
in  victual,  this  decifion  was  in  effect  a  repeal  of  the 
flatute  ;  of  which  we  need  not  doubt,    that    the 
proprietors,  whofe  rents  were  paid  in  money,  would 
take  advantage.     And  the  a6l  1474  came  in  this 
manner  to  be  fo  univerfally  negledled,  that  it  was 

efta- 
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eflablilhed  as  a  matter  of  right,  that  the  new  extent 
fhould  always  be  lower  than  the  true  rent ;  and  for 
this  we  have  the  bed  authority.  The  A61  6.  P. 
1584  impowerlng  the  King  to  feu  out  his  annexed 
property,  has  the  following  claufe.  "  Providino- 
*'  always  that  the  faidis  infeftments  of  feuferme  be 
**  not  made  within  the  juil  avail,  to  the  prejudice 
**  and  hurt  of  our  fovereign  I^ord  and  his  fuccef- 
**  foures  :  That  is  to  fay,  v/ithin  the  dewtie  to  the 
^'  quilkis  the  faidis  landis  are  retoured,  or  may  be 
*'  juftly  retoured,  for  the  nevv^  extent.  Quhilk  new 
**  extent  his  hieris,  with  advice  forfaid,  declaires 
to  be  the  jufl  avail  of  the  faidis  lands,  for  the 
quhilk  the  famen  may  be  fet  in  feu-farm."  Here 
it  is  clearly  fuppofed,  that  the  new  extent  is  a  fa- 
vourable efiimation  of  the  rent,  and  lower  than 
what  is  truly  paid  for  the  land. 

JV.  B,  For  the  materials  employed  in  this  tra<a,  the  author  is 
indebted  to  Mr.  John  Davidfon  clerk  to  the  fignet,  whofe 
cxtenfive  knowledge  reflects  hoiiOur  upon  the  fociety  to 
which  he  belongs. 
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NUMBER     I, 

COPY  of  a  Seisin,  which  proves  that 
the  Jus  RetraElus  was  the  law  of 
Scotland  in  the  fifteenth  century,  as 
obferved  p,  103. 


IN  Dei  Nomine  Amen.  Per  hoc  prsefens  pub- 
licum inftrumentum  cundlis  pateat  evidenter. 
Quod  anno  ab  incarnatione  ejufdem  1450  menfis 
vero  JanuariiDie  antepenultima,  indidione  14^^  Pon- 
tificatus  fandifTimi  in  Chrifto  Patris  ac  Domini  nof- 
tri  Domini  Nicholai  divina  providentia  Papae  quinti 
anno  quarto,  In  mei  notarii  publici  et  teftium  fub- 
fcriptorum  prasfentia  perfonaliter  conftitutus  provi- 
dus  vir  Robertus  Gyms  burgenfis  de  Linlithgow 
expofuit  qualiter  per  breve  Domini  noflri  Regis  de 
compulfione  legittime  obtinuitfuper  hsereditate  quon- 
dam Johannis  Gyms  fratris  fui  fummam  o6loginta 
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quindecem  librarum  coram  ballvis  di6li  biirgi  in  cu- 
ria, pro  qua  quidem  fumma  balivi  tunc  temporis 
cxiflentes  fibi  pofTefTionem  de  tenemento  di6li  quon- 
dam Johannis  ex  parte  occidentali  fori  jacente  ex 
avifamento  confilii  tradiderunt.  Et  quia  di6lus  Ro- 
bertus,  magna  neceflltate  compulfus,  didum  tene- 
mentum  alienare  propofuit,  ad  fuce  vit^  necefTaria 
fupportanda,  eo  quod  nullus  alius  amicorum  inven- 
tus fuerat  qui  fibi  tempore  neceflitatis  fuccurrere 
propofuit  excepta  folummodo  Thoma  de  Forrefl:  ejus 
confanguineo,  prefatus  Robertus  ballivos  didi  bur- 
gi  cum  inflantia  fpecialiter  fupplicavit  quatenus  fe- 
cum  ufque  folum  dl6li  tenementi  properare  curarent, 
quo  fado  didus  Robertus  totum  jus  et  clameurn 
quod  in  dido  tenemento  habuit  ratione  didas  fum- 
mse  recuperatas  prsefato  I'homns  de  Forreft  furfum 
reddidit  ac  fibi  poffelTionem  corporalem  exinde  tra- 
didit  per  manus  honorabilis  viri  Alexandri  de 
Hathwy  tunc  temporis  ballivi  didi  burgi  fibi  et  has- 
redibus  fuis  et  aflignatis  futuris  temporibus  perman-* 
furam  quoufque  de  dida  fumma  principali  plenarie 
fuerit  fatisfadum,  fuper  quibus  omnibus  et  fingulis 
didus  Thomas  de  Forreft  a  me  notario  publico  in- 
fra fcripto  fibi  fieri  petiit  publicum  inftrumentum. 
Ada  fuerant  h^c  fupra  folum  didi  tenementi  hora 
quafi  fecunda  poftmeridiem  anno  Dei  menfe  indie- 
tione  et  pontificatu  quibus  fupra,  praefentibus  pro- 
vidis  viris  David  de  Crawfurd  Johanne  Kemp  balli- 
vis,  Thoma  de  Foulis  Johanne  Simfon  Thoma 
Henrifon  Henrico  C  auchlyng  Johanne  Collano  et 
Johanne  Chalon  ferj^mJis  cum  mukis  aliis  tcftibus  cid 
pr^emilTa  vocatis  fpccialircr  et  rogaris. 

Et 
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Et  ccro  Jacobus  de  Foulis  clericiis  Sandti  Andrese 
diocefios  publica  authoritate  imperiali  notarius 
prsedidis  omnibus  et  fingulis  dum  fic  ut  prs- 
mittitur  fierent  et  agerentur  una  cum  prasno- 
minatis  teftibiis  pr^elens  perfonaliter  interfui, 
caque  He  fieri  dici,  vidi  et  audivi,  indeque  prs- 
fens  inftrumentum  aliena  manu  ex  meo  man- 
dato  fcriptum  confeci  et  meis  figno  et  fub- 
fcriptione  manu  propria  roboravi  una  cum  ap- 
penfione  figilli  didi  Alexandri  Hathwy  ballivi 
propter  majoris  roboris  et  teftimonium  pre- 
milTorum. 
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COPY  Bond  Sir  Simon  Lockhart 
of  Ley,  to  William  of  Lindfay 
Reftor  of  the  church  of  Ayr,  for 
an  annualrent  o£  L.  10  Sterling  out 
of  the  lands  of  Ley,  anno  1323, 
referred  to  p.  158. 


[  Tbe  Principal  is  in  the  charter-chefi  of  John  Lcck- 

hcrt  of  Ley  ^ 

OMNIBUS  banc  cartam  vifuris  vel  audituns 
Simon  Locard  miles  dominus  del  Lay  et  Cart- 
land  infra  vicecomitatem  deLanerk  falutem  in  Domi- 
no fempiternam.  Noveritis  univerfiras  veftra  me  pro 
me  et  haeredibus  meis  quibufcunque  conceiTiile  et 
vendidifTe  ac  prsdi6las  concefTionem  et  venditio- 
nem  prsfenti  carta  confirmafie  difcreto  viro  domino 
Willielmo  de  Lindefay  re6lori  ecclefise  de  Ayr  de- 
cern libias  Sterlingornm  annui  redditus  percipiendas 
annuatim  in  terris  meis  de  Cartland  et  de  Lay  prs- 
didis  pro  quadam  fummas  pecuni^  mihi  prse  mani- 

bus 
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bus  perfolutae  de  qua  teneo  me  bene  contentum, 
lolvendum  prasd:6lum  annuum  redditum  prasfato  do- 
mino Williclmo  hasredibus  fuis  et  fuis  afTignatis  ia 
manreio  loco  de  Lay  fupradidlo  per  me  et  hxredea 
meos  ad  duos  anni  terminos,  viz.  centum  folidos  ad 
feftum  Pentecolles  et  centum  folidos  ad  feftum 
Sancli  Martini  in  hieme,  primo  vero  termino  folu- 
tionis  incipiente  ad  feftum  Pentecoftes  anno  Domini 
millefimo  tricentefimo  vicefimo  tertio,  tenen.  et  ha- 
ben.  didljLim  annuum  redditum  decem  librarum  prae- 
fato  domino  Willielmo  h^eredibus  fuis  et  fuis  afljg- 
natis  quibufcunque  libere  quiete  bene  et  in  pace  in 
perpetuum,  ad  quemquidem  annuum  redditum  de- 
cem librarum  fidel'ter  et  fine  aliqua  contradidionc 
folvendum  loco  et  terminis  fupra  di6tis  ut  prasdici- 
tur  obligo  pro  me  et  ha^redibus  meis  prsedidtam  ter- 
ram  de  Cartland  et  de  Lay  una  cum  om.nibus  bonis 
et  catellis  in  iifdem  terris  inventis  feu  inveniendis  ad 
diftridtionem  prasdidi  domini  Willielmi  hseredum 
fuorum  vel  fuorum  affignatorum  quotiefcunque 
defecero  feu  aliquis  hseredum  meorum  defecerit  in 
folutione  didli  annul  redditus  decem  librarum  in  toto 
vel  in  parte  predidlis  loco  et  terminis,  tam  ad  redi- 
tu tionem  dampnorum  et  expenfarum  fi  quae  fuerint 
quam  ad  folutionem  pr^didli  annul  redditus  nullo 
proponendo  obflante.  Ego  vero  Simon  et  h^redes, 
mei  prsdidto  domino  Willielmo  basredibus  fuis  et 
fuis  aflignatis  quibufcunque  prsedidum  annuum 
redditum  decem  librarum,  pro  prsedidas  pecuniae 
fumma  in  praedidis  manibus  ut  prasdidum  eft  per- 
foluta,  contra  omnes  gentes  warrantizabimus  ac- 
quittabimus  et  in  perpetuum  defendemus.     Incujus 
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rei  tcftimonium  figilium  meum  prasfenti  cart^  ap- 
pofui  et  ad  majorem  hujus  rei  evidentiam  ct  figilli 
mei  tefiimonium  nobilis  vir  doniinus  Walterus  Se- 
nefcallus  Scoriae  ad  inftantiam  meam  figilium  fuum 
huic  cartse  fimilitcr  appofiiit.  His  teftibus  nobiU 
viro  domino  Waltero  Senefcallo  fuperdido,  domino 
Gervafo  abbate  de  Newbottle,  domino  Davide  de 
Lindefay  domino  de  Crawford,  domino  Roberto  de 
Herris  domino  de  Nidfdale,  domino  Richardo  de 
Hay,  domino  Jacobo  de  Cuninghame,  domino 
Adamo  More,  domino  Jacobo  de  Lindfay,  domi- 
no Waltero  filio  Gilberti  et  domino  Davide  de 
Graham  militibus  et  Reginaldo  More  et  multis 
aliis. 


BOND  by  James  of  Douglas  Lord 
of  Balvany,  from  the  original,  found 
among  the  papers  ofBailiie  ofWal- 
ftoun,  referred  to  p.  158. 

E  it  kende  till  all  men  be  thir  prefent  letteris 
me  Jamis  of  Duglas  lorde  of  Balwany  fekyrly 
to  be  hakiyn  and  thrw  thir  prefent  letteris  lely  to  be 
oblift  tyll  a  worfchepyll  man  and  my  cufing  Schir 
Robert  of  Erfkyn  lorde  of  that  ilk  in  fourty  pund 
of  ufualc  moneth  of  Scotland  now  gangand  for 
caufe  of  pure  lane  thrw  the  forfaide  Schir  Robert  to 
me  lent  before  hand  in  my  gret  myfter  to  be  payt 
to  the  fornemmyt  Shir  Robert  or  tyll  his  ay  re  exe- 
cuturis  or  alTignes  at  the  fell  of  V/hicfonday  and 

F  f  M.ir- 
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Martynmas  in  wynter  nexit  eftir  the  makyn  of 
thir  preffnt  letteris  be  evynlyk  porciounis  in  maner 
&  forme  as  eftir  folous,  that  is  to  fay,  that  all 
the  landis  of  the  barounry  of  Sawlyn  with  the  ap- 
purtiones  lyand  within  the  Schiradome  ot  Fife  the 
quhilkis  I  haf  in  intromettyng  of  Alexander  of 
Halyburton  lorde  of  the  fayd  landis  fall  remayne 
with  rhe  fayde  lorde  with  all  fredomes  esis  &  com- 
moditeis  courtis  &  playntis  &  efchetis  quhill  he  the 
faid  lord  of  Erfkyn  his  ayris  executuris  &  affignes 
be  fully  affitht  of  xh  punde  as  is  beforlayde.  And 
gif  it  hapnes  as  God  forbede  that  the  faid  Schir 
Robert  be  nocht  affitht  be  ony  maner  of  way  of 
the  faid  landis  of  Sawlyn  I  the  faid  Jamis  oblis  & 
byndis  all  my  landis  of  the  lordfchip  of  Dunfyare  to 
be  diftrenzit  als  wele  as  the  landis  of  Sawlyn  at  the 
wyll  of  the  faid  Schir  Robert  his  ayris  or  aflignes 
quhill  he  or  thai  be  affitht  of  the  forenemmyt 
fowme  as  he  or  thai  fuld  ffrenze  thair  propir  landis 
as  for  their  awyn  mail  without  lefe  of  oneyjuge 
feculer  or  of  the  kirk.  In  the  witnes  of  the  quhilk 
thing  to  thir  prefent  letteris  I  haf  fett  my  fele  at 
Lynlithqw  the  aucht  day  of  May  the  zere  of  grace 
MCCCC  &  XVIiL 
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OLD  STILE  of  letters  of  poinding 
the  ground,  founded  on  the  infeft- 
ment  without  a  previous  decree,  re- 
ferred to  p.  1 6  6, 

JAMES  by  the  Grace  of  God,  King  of  Scotti^ 
to  our  lovites Andrew  Fore- 
man meffenger  our  fherriffs  in  that  part  conjundlly 
and  feverally  conilitute,  greeting:  Forasmuch  as 
it  is  humbly  meant  and  fhown  to  us,  by  our  lovite 
oratrix  and  wido  Katherine  Greg  the  relicl  of  um- 
qubile  Alexander  Forrefter  of  Killennuch,  That 
WHERE  fhe  has  the  lands  of  VVefter  Crov/,  with  the 
pertinents,  lying  within  the  ftewartry  of  Menteith, 
and  fherriffdom  of  Perth,  pertaining  to  the  faid  Ka- 
therine in  liferent,  as  her  infeftment  made  thereupon 
bears:  Nottheless  the  tenants  and  occupiers  of 
the  faids  lands  refts  awind  to  her  the  mealls  and  du- 
ties thereof,  of  certain  terms  of  langtime  bypaft,  and 
will  make  no  payment  thereof  unlefs  they  be  com- 
pelled, to  her  heavy  damage  and  fkaith,  as  is  al- 
ledged.  Our  Will  is  therefor,  and  we  charge  you 
ilraitly  and  command,    that,  incontinent  thir  our 

F  f  2  letters 


43^  A  P  P  E  N  D  •!  X. 

letters  feen,  ye  pafs,  concurr,  fortify,  and  aflift  the 
faid  Katherine  and  her  officiaris,  in  the  poinding  and 
diftrinzying  the  tenants  and  occupyers  of  the  faids 
lands  for  the  mealls  farms  and  duties  thereof,  the 
two  terms  lad  bypaft  refting  awand  by  them,  and 
make  the  faid  Katherine  to  be  paid  thereof  con- 
form to  her  infeftment;  and  fycklyke  yearly  and 
termly  in  time  coming,  and  if  need  bees  that  ye 
poind  and  diftrinzie  therefor.  According  to  juf- 
tice  as  ye  will  anfwer  to  ns  thereupon.  The  whilk 
to  do  we  commit  to  you  conjundlly  and  feverally 
our  full  power,  by  thir  our  letters,  delivering  them, 
by  you  duly  execute  and  indorft,  again  to  the  bear- 
er. Given  under  our  fignec  at  Edinburgh,  the  fe- 
venth  day  of  December,  and  of  our  reign  the  30  , 
zeir.     Ex  deliheratione  dominorum  concilii. 

Signd  J.  Wallace. 


N  U  M- 


C    437     ) 


NUMBER    IV. 


TAX  granted  by  the  parliament  to 
Robert  I.  for  his  life,  referred  to 
p.  189. 

[7'be  original  in  the  Advocates  library.^ 

HO  C  eft  tranfcriptum  indenturse  concordats  et 
affirmatae  inter  Dominum  Robertum  Dei  <yra- 
tia  Regem  Scottorum  illuftrem,  et  comites,  barones 
liberetenentes,  communitates  burgorum  ac  univer- 
fam  communitatem  cotius  regni,  magno  figillo  reg- 
ni  et  figillis  magnatum  et  communitatum  prsdidto- 
rum  alternatim  figillatum  in  hsec  verba ;  Prsefens 
indentura  teilatur,  quod,  quintodecimo  menfis  Julii 
anno  ab  incarnatione  Domini  m.  ccc.  vicelimo  fex- 
to,  tenente  plenum  parliamentum  fuum  apud  Cam- 
bulkenneth  fereniflimo  Principe  domino  Roberto 
Dei  gratia  Rege  Scottorum  illuilri,  convenientibus 
ibidem  comitibus,  baronibus,  burgenfibus  et  ceteris 
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omnibus  liberctenentibus  regni  fui,  propofitum  eraC 
per  eundem  Dominum  Rcgem,  quod  terrs  et  red- 
dirus,  qui  ad  coronam  fuam  antiquitus  pertinerc  fo- 
lebai\t,  per  diverfas  donationes  et  tranflationes,  oc- 
cafione  guerrie  fadtas,  fic  fuerant  diminuti  quod  fca- 
tui  fuo  congruentem  fuftentationem  non  habuerit, 
abfque  intollerabili  onere  ct  gravamine  plebis  fu^  : 
Unde  inftanter  petiit  ab  eifdem,  quod  cum  tarn  in 
fe,  quam  in  fuis,  pro  eorum  omnium  libertate  recu- 
peranda  et  falvanda,  multa  fuftinuilTet  incommoda, 
placeret  eis,  ex  fua  debita  gratitudine,  modum  et 
viam  in  venire  per  quern  juxta  flatus  fui  decentiam 
ad  populi  fui  minus  gravamen  congrue  poflet  fuften- 
tari.  Qui  omnes  et  finguli  comites,  barones,  bur- 
genfes  et  liberetenentes,  tarn  infra  libertates  quam 
extra,  de  Domino  Rcge,  vel  quibufcunque  aliis  do- 
minis  infra  Regnum  mediate  vel  immediate  tenen- 
tes,  cujufcunque  fuerint  condirionis,  confiderantes 
et  fatenres  pr^mifTa  Domini  Regis  motiva  efTe  vera, 
ac  quamplura  alia,  fuis  temporibus,  eis  per  eum 
commoda  accrevilfe,  fuamque  petitionem  efTe  ratio- 
nabikm  atque  juflam,  habito  fuper  prsmiiTis  com- 
mune ac  diligent!  tradlatu,  unanimiter  gratanter  et 
benevole  concefferunt  et  dederunt  Domino  fuo  Reel 
fupradidlio  annuatim  ad  terminos  Sandi  Martini  et 
Pentccoftes,  proportionaliter,  pro  toto  tempore  vitse 
diifti  Regis,  decimum  denarlum  omnium  nrmarum 
et  reddituum  fuorum,  tarn  de  terris  fuis  dominicis  et 
wardis  quam  de  ceteris  terris  fuis  quibufcunque  infra 
'libertates  et  extra,  ex  tarn  infra  burgos  quam  extra, 
juxta  nnliqtiam  exientam  terrarum  et  reddituum  tem- 
pore bonce  memori-cC  Domini  Alcxandri  Dei  t:^ratia 

Regis 
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Regis  Scottorum  illuftris  ultimo  defun6li,  pro  mini- 
fleriis  ejus  fideliter  faciend.   exccpta  tantummodo 
deftrudione  guerre ;  in  quo  cafu  fitt  decidentia  de 
decimo  denario  prasconceflb,  fecunduni  quantitatem 
firm«5  qu^  occafione  prasdicla,  de  terris  et  reddi- 
tibus  pr^di6lis,  levari  non  poterint,  proUt  per  in- 
quifitionem  per  vicecomitem  loci  fideliter  faciendam 
poterit  reperiri:  Ita  quod  omnes  hujufmodi  denarii,  in 
ufiimet  utilitatem  didi  Domini  Regis,  fine  remifTione 
quacunque,  cuicunquefacienda,  totaliter  committan- 
tur:  et  fi  donationem  vel  remiffionem  fecerit  de  hu- 
jufmodi denariis  antequam  in  Cameram  Regis  dti'e- 
rantur  et  plenarie  perfolvantur,    praefens   concefiio 
nulla   fit,    led  omni  careat  robore  firmitatis.     Et 
quia  quidem  magnates  regni  tales  vendicant  liber- 
tates,  quod  miniftri  Regis  infra  terras  fuas  miniflrare 
non  poterint,  per  quod  folutio  Domino  Regi  faci- 
enda  forfan  poterit  retardari :  Omnes  et  finguli  hu- 
jufmodi libertates  vendicantes,  Domino  Regi   ma- 
nuceperunt,  portiones  ipfos  et  tenenres  fuos  contin- 
gentes,  per  minifxros  fuos,  miniftris  Regis,   ftatutis 
terminis    plene    facere    perlblvi  :      Quod    Ci   non 
fecerint,    vicecomites   Regis   quilibet  in  fuo  vice- 
comitatu,    tenementa    hujufmodi    libertatum,  regia 
audoritate,  per  hujufmodi  folutione  facienda  diltrin- 
gant.     Dominus   vero    Rex,    gratitudinem  et   he- 
nevolentiam  populi  fui  placide  ponderans  et  atten- 
dens,  eifdem  gratiofe  concefiit,  quod  a  fefto  San6ti 
Martini  proximo  futuro,  primo  viz.  termino  folu- 
tionis  faciendae,  colleAas  aliquas  non  imponet,  pri- 
fas  feu  cariagia  non  capiet,  nifi  icinerando  feu  tranf- 
cundo  per  regnum,  more  predeceiToris  fui  Alexan- 
dri  regis  fupra  didi :  Fro  quibus  prifis  et  cariagijs 
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plena  fiat  folutio  fiiper  unguem  :  Et  quod  omnes 
groiTae  providenti.-e  Regis  cum  earum  cariagiis, 
fiant  totaliter  fine  prifis.  Et  quod  miniftri  Regis, 
pro  omnibus  rebus  ad  hujufmodi  grofi^as  providen- 
tias  faciendas,  fecundum  commune  forum  patriae, 
in  manu  folvant  fine  dilatione.  Ceterum  confen- 
fi-im  eft  et  concordatum  inter  Dominum  Regem 
et  communitatem  rcgni  fui,  quod,  ipfo  Rege  mor- 
tuo,  ftatim  cefiet  concefllo  decimi  denarii  fupra- 
didli.  Ita  tamen  quod  de  terminis  prasteritis  ante 
mortem  ipfius  Domini  Regis  plenarie  fatisfiat.  Et 
quod  nee  per  pr^emifla,  vel  aliquod  prcTmifforum, 
poft  hujufiiiodi  concefilonem  finitam,  hseredibus 
di6li  Domini  Reg"s  auc  communitati  regni  fui  ali- 
quatenus  fiat  pra^judicium,  fed  quod  omnia  in  eun- 
dem  fiatum  redeant  et  permaneant,  in  quo  erant 
ante  diem  prsfcntis  concefilonis.  In  quorum  om- 
nium teftimonium,  uni  parti  hujus  indenture, 
penes  didos  comites,  barones,  burgenfes  et  li- 
beretenentes  refidenti,  appofitum  eft  commune  fi- 
gillum  regni:  Altcri  vero  parti,  penes  Dominum 
Regcm  remanenti,  figilla  comitum,  baronum  et 
aliorum  majorum  liberetenentium  una  cum  com- 
munibus  figillis  burgorum  regni,  nomine  fuo  et 
totius  com  muni  tat  is  concord  iter  flint  appenfa.  Dat. 
die,  anno  et  loco  fupradidis.  Et  hoc  tranfcrip- 
tum  penes  magnates  et  communitates  pr^didos  et 
eorum  fuccefibres,  remanfurum,  figillo  regni  con- 
fignatur,  in  teflimonium  et  memoriam  futuro- 
rum.  Datum  apud  Edinburgum,  in  parliamento 
Domini  Regis  tento  ibidem,  fecunda  Dominica  qua- 
dragefim^,  cum  continuatione  dierum  fcquentium, 
anno  gratias  m.  ccc.  vicefimo  feptimo. 
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NUMBER    V. 

Lord    LILE's    trial,    referred    to 

P-    273. 

Parliament  of  King  James  III.  holden 
at  Edinburgh,   i8th  March  148 1« 


22 


Martii  quinto  die  parliamenti  Domino  Regi  fe- 
dente  in  trono  jufticise. 


Comes  Atholi^ 
Comes  de  Morton 
Dominus  Glammis 
Dominus  Erskine 
Dominus  Oliphant 
Dominus  Cathkert 
Dominus  Gray 
Dominus  Borthwick 
Dominus  de  Stobhall 


S  S  I  S  A. 

Dominus  de  Djiumlangrig 
Dominus  Maxwell 
WiLLiELMus  Borthwick  Miles 
Alexander  Magifter  de  Crawfurd 
Silvester  Ratray  de  Eodem 
RoBERTus  Abercrommy  dc  Eg. 

dem.  Miles 
David  Moubray  deBernbougale, 

Miles. 
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Accufatio  fuper  Roberto  domino  Lilc 
per  rotulos  ut  fequitur: 


ROBERT  Lord  L  I  L  E  yhe  ar  dilatit  to  the 
King*s  heines  that  yhe  have  fend  lettres  in 
Ingland  to  the  tratour  James  of  Dowglace,  and 
to  uthir  Inglifmen  in  treflbnable  maner  ;  and  alfo 
refavit  lettres  fra  y^  faid  tratour,  and  fra  uthir 
Inglifmen  in  treflbnable  manner  and  in  furthering 
of  y^  Kings  enemys  of  Ingland,  and  prejudice  and 
Ikaith  to  our  foverane  Lord  y^  King,  his  realme 
and  liegis. 

QujE  afTifa  fuprafcripta  in  prsefentia  fupremi  do- 
mini  noflri  regis  jurata,  et  de  ipfius  mandato  fuper 
didtam  accufationem  cognofcere  per  eundem  fupre- 
mum  dominum  noflrum  regem  mandata,  remota 
et  reintrata  deliberatum  efl  per  os  Joannis  Drum- 
mond  de  Stobhall,  nomine  et  ex  parte  didl^  affifas 
et  prolocutorio  nomine  ejufdem,  Didum  Robertum 
dominum  Lile  quietum  fore  et  immunem  et  inno- 
centcm  accufationis  et  calumpniationis  fuprafcript. 
Super  quibus  didus  Robertus  dominos  Lile  petiit 
notam  curias  parliamenti  et  teftimcnium  fub  magno 
figillo  ejufdem  domini  noflri  regis  fibi  dari  fuper 
pr2Emifris,  quodquidem  teflimonium  idem  dominus 
rex  (ibi  concefTit,  darique  mandavit  eidem  in  forma 

fuprafcripta  et  confueta. 
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Carta    Confirmationis    ^    Gilbert! 
Menzeis,  referred  to  p.  322. 


JACOBUS,  Dei  gratia,  rex  Scotorum,  omni- 
bus probis  hominibus  totius  terrse  fu^,  clericis 
et  lalcis,  falutem  :  Sciatis  nos,  quandam  literam  per 
Robertum  de  Keth  militem,  et  Alexandrum  de 
Ogilvy  de  Inverquhardy,  vicecomites  noilros  de 
Kincardin  deputatos,  figillis  ecrum  figillatam,  fac- 
tam  Gilberto  Menzeis  burgenfi  burgi  noflri  de  A- 
berdeen,  in  curia  capitali  apud  Bervy  tenta,  anno  et 
die  infrafcripta  litera  expreflis,  penes  profecutionem, 
didti  Gilberti  contra  Joannem  de  Tulch  de  eodem, 
et  Walterum  de  Tulch  filium  fuum,  per  brevem 
compulfionis  capellae  noftr^,  per  didtum  Gilbertuni 
impetratum  de  fumma  centum  et  fexaginta  libra- 
rum  ufualis  monetae  regni  noflri  ;  et  penes  aliena- 
tionem  terrarum  de  Portarftone  et  de  Orcharfeldie 
intrafcriptarum,  cum  pertinen.  de  mandato  noftro, 
vifam,  kdam,  infpedlam  et  diligenter  examinatam, 
fanam,  integram,  non  rafam,  non  cancellatam,  ac  in 
aliqua  fui  fufpedam,  fed  omni  prorfus  vitio  et  fuf- 
picione  carcntem  ad  plenum  intellexifie,    fub  hac 

*  Lib  4.  No.  49.  r45o  July  zzd. 
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forma:  Till  all  and  fundrie  thir  prefent  letteris  lall 
heer  or  fee,  Robert  mailer  of  Keth  knight,  and 
Alexander  of  Ogilvy  of  Inverquhardy  fherive  de- 
putes of  Kincardin,  greiting,  in  God  ay  leftand,  till 
zour  univerfitie  we  mak  knavvin.  That  in  y^  fiiir- 
riff-courte  be  us  haldin  at  Inverbervy  y^  28  day  of 
the  month  of  May,  the  zeir  of  our  Lord  1442 
zeiris,  Gilbert  Menzeis  burges  of  Aberdeen  fol- 
lowit  Johne  of  Tulch  of  that  Ilk,  and  Wat  of 
Tulch  his  fon,  be  the  Kings  brevis  of  compul- 
fione  upon  a  fome  of  viii  fcore  of  punds  of  the 
ufuale  mony  of  Scotlande,  the  quhilk  fome  the  foir- 
faide  Johne  and  Wat  war  awande  to  the  foirfaide 
Gilbert  conjundly  bundyn  be  thair  obligationes, 
and  the  quhilk  fome,  after  lauchfuU  procefTe  maide, 
ye  foirfaid  Gilbert  optenit  and  wan  lauchfulli  befoir 
us  in  jugement,  for  the  payment  of  y^  quhilks  to 
the  faid  Gilbert  to  be  maide,  we,  of  autority  of  our 
office,  and  at  command  of  our  liege  Kings  pre- 
cepts thairupone  till  us  direftit,  findand  no  guidis  of 
the  foirfaide  Johne  nor  Wat  within  our  fhirriffdome 
to  mak  the  payment  foirfaide,  gert  our  mairs  feC 
a  ftrop  upon  the  landis  of  y^  Porterfloun  and  of  the 
Orchard  feldie,  and  gert  prefent  to  the  four  held  courts 
nixt  thairaftir  halden  at  Kincardine  erd  and  ftane, 
and  proferit  that  landis  to  fell  for  the  payment  of 
the  foirfaide  fome  ;  and  at  the  laft  curt,  quhen  zirc 
and  day  was  pafTit,  and  the  procis  lauchfullie  provit 
in  the  curt,  the  foirfaide  Wat  of  Tulch  maide  inr 
fiance,  to  gar  that  adione  be  deleyit,  in  the  plyght 
it  then  was  to  the  next  heide  curt,  thair  to  be 
haldin  after  zule  ,  at  the  quhilk  heide  curt  haldin 

at 
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at  Kincardine  the  13  day  of  the  month  of  Janiiar, 
the  zire  of  our  Lord  1443,  baith  perties  appeirit  in 
jugement,  and  thair  the  foirfaid  Gilbert  afldt  us 
fullfilling  of  law  and  payment  to  be  maide  him,  and 
thairupon  prefent  us  our  liege  Kings  preceps  of 
commandment,  to  the  quhilks  we,  liply  avifit  with 
men  of  law,  Gert  chefe  upe  ane  alTife  of  the  baro- 
ny of  the  Merns,  the  grete  ath  fvvorne,  gerte  tham 
gang  out  of  the  curt  to  pryfe  to  the  foirfaide  Gil- 
bert als  meikle  land  as  might  content  him  lauchful- 
ly  of  the  fome  foirfaide  ;  the  quhilk  afilfe  well 
avyfit  income  and  deliverit,  that  the  foirfaide  Gil- 
bert falde  have,  as  his  awn  propir  landis,  the  landis 
of  Porterftone  and  the  landis  of  Orcharfelde,  with 
yair  pertinents  be  tham  prifit  and  extendit  till  aucht 
pundis  worth  of  land  for  hale  paymjent  of  the  aucht 
fcore  pundis  foirfaide;  and  we,  of  autority  of  our 
office,  deliverit  to  the  foirfaide  Gilbert  in  playne  curt, 
the  landis  foirfaid,  to  brouke  and  to  joyfe  as  his 
awn  propir  landis  •,  and  for  the  mair  fykernes  we 
gert  our  mair  Tome  Galmock  gang  with  the  foir- 
faid Gilbert  to  the  foirfaide  landis  and  gif  him  heri- 
table (late  and  pofielTione  :  The  quhilk  poilefTione  was 
gevin  in  prefenceof  Hew  Aberuthno  of  thatllk,  Johne 
Biffit  of  Kinneffe,  Will,  of  Strathachin,  Johne  of  Pit- 
carne,  Ranald  Chene,  and  mony  uthers,  and  this  till 
all  that  it  effeiris  or  may  eiTeir  in  tyme  to  cum  wc 
make  knawyne  be  thir  prefent  letteris,  to  the  quhilks 
we  have  put  to  our  fellis,  the  zire,  day,  and  place 
foirfaide,  Quamquidem  literam  ac  omiuia  et  fingula 
in  eadem  contenta  in  omnibus  fuis  punclis  et  articu- 
lis  conditionibus  et  modis  ac  circumflantiis  fuis  qui- 

bufcunque 
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bufcunque  forma  pariter  et  effedlu  in  omnibus  et 
per  omnia  approbamus,  ratificamus,  et  pro  nobis 
heredibus  et  fucceiToribus  noftris,  ut  premifTum  efr, 
pro  perpetuo  confirmamus,  falvis  nobis  hseredibus 
et  fucceiToribus  noliris,  wardis,  releviis,  maritagiis, 
juribiis  es  fervitiis  de  didis  terris  ante  prefentem 
coPiiirmationem  nobis  debitis  et  confuetis.  In  cu- 
jus  rei  teilimonium  prefenti  cartas  nofrrss  confirma- 
tionis  magnum  figillum  noftrum  apponi  pr^ecipi- 
mus  :  tefiibus  reverendis  in  Chrifto  patribus  Wil- 
lielmo  et  johanne  Glafguen.  et  Dunkelden.  seccle-r 
iiarum  epifcopis,  Wiilielmo  domino  Crichton  noflro 
cancellario  et  confanguineo,  prediledlo  carilTimo 
confanguineo  noilro  Wiilielmo  comite  de  Duglas  et 
de  Anandale,  domino  Galvidi.'^,  venerablili  in 
Chrifto  patre  Andrea  abbate  de  Melros  noftro  con- 
feffore  et  thefaurario,  diledis  confanguimis  nollris 
Patricio  domino  Glamis  magifcro  hofpitii  noftri,  Pa- 
tricio domjno  de  Graham,  Georgeo  de  Chrichton  de 
Carnis  admiralo  regni  noftri,  David  Murray  de  Tu- 
jibardyn,  miilitibus,  magidris  Joanne  Arons  archi- 
deaconen.  Glafguen.  et  Georgeo  de  Schorifwod 
redlore  deculturc  clerico  noftro.  A  pud  Striviline, 
vicefimo  fecundo  die  micnfis  Julii,  anno  Domini 
Mcccc  quinquagefimo,  et  regni  noftri  decimo 
quarto. 
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NUMBER     VII. 

LETTERS   of   four    forms,    iffued 
upon  the  debtor's  confent. 


J 


AM  ES,  by  the  grace  of  God,  King  of  Scottis, 
to  oure  lovittis  Robert  Howiefon    meflenger, 
melTengeris,  our  fherriffis  in  that  part 


conjundlie  and  feverallie  fpeciallic  conftitute,  greit- 
ing :  FoRASMEiKLEAS  it  is  humly  meint  and  fhawin 
to  us,  be  oure  iovitt  Henrie  Leirmonth,  ferviter  for 
the  tyme  to  umquhill  mefter  David  Borthuick  of 
Bowhill,  oure  advocate  for  the  tyme  :  That 
QuHAiR  thair  is  ane  contradl  and  appointment 
maid  betwix  Johnne  Forreft  Proved  of  oure  burgh 
of  Linlitgow,  and  Helen  Cornwall  his  fpoufs  as 
principalis,  and  Jerem  Henderfon  cautioner  for 
thaim  on  the  ane  parts,  and  the  faid  Henry  on  the 
other  pairr,  of  the  dait  att  oure  faid  burgh  of  Lin- 
litgow the  1 6th  day  of  November,  in  the  zeir  of 
God  1376  zeirs  ;  be  the  quhilk  contradl  the  faid 
Johnne  and  his  faid  fpoufs  falde  and  analeit  here- 
tablie  ane  annualrent  of  twelve  punds  monie  of  our 
realm  zeirly,  to  be  uplifted  at  Whit,  and  Mart,  be 
equal  portions,  furth  of  all  and  haill  thair  four  acres 

of 
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of  land,  callet  the  Lonedykes,  lyand  within  the  terri- 
torie  and  oure  Sherrifdome  of  Linlitgovv,  boundet  as 
b  containit  in  the  faid  contrail,  and  to  warrant  the 
faim  to  the  complainer  frae  all  wardis,  relieves,  non- 
entries,  andotheris  inconvenientis  whatever,  at  length 
fpecificd  and  containit  thairintill  :  Likeas  they  and 
thair  cautioner  forfaid  ar  bund  and  oblieft  conjund- 
lie  and  feverallie  for  them  and  thair  aires,  to  mak 
thankfull  payment  zeirly  to  the  faid  Henry  of  the 
faid  annualrent,  frae  the  dait  of  his  infeftment 
unto  the  lawful!  redemtion  of  the  fam.en,  and  to 
fulfill  divers  and  fundrie  utheris  headis,  pointis, 
parts,  and  claufis,  fpecified  and  containit  in  the  faid 
contrad,  to-the  faid  Henry,  for  thair  pairt,  as  the 
famen  at  more  length  proportis  ;  quhilk  contra6l  is 
actit  and  regiftrat  in  the  Lordis  bulks  of  oure  con- 
ceil  and  feilion,  and  decernit  to  haift  the  flrenth  of 
thair  aft  and  decreet,  with  letteris  and  executorial s 
of  horning  or  poinding  to  pafs  and  bee  dire6t  thair- 
upon,  at  the  faid  Plenties  will  and  pleifer,  as  the 
faids  Lordis  decreet  interponit  thereto,  of  the  dait 
the  tenth  day  of  June  1581  zeirs,  at  lenth  proportis : 
NoTTHELESS  the  faid  Johnne  Forred,  his  fpoufs  and 
cautioner  forfaid,  will  not  obferve  keep  and  fulfill  the 
forfaid  contrad  and  appointment  to  the  faid  Henrie, 
in  all  and  fundrie  pointis  and  claufis  thereof,  as  fpe- 
cially  to  mak  paiment  to  him  of  the  faid  annual- 
rent  of  twelve  punds  monie  forfaid,  reftand  awand 
to  the  faid  complainer  of  all  zeirs  and  terms  by- 
gane,  frae  the  daite  of  the  faid  contra-fl,  and  fyklike 
zeirly  and  termly  in  time  coming,  during  the  nonre- 
^cmtion  thairof,  the  termis  of  paiment  being   by- 
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paft  conforme  thairto,  without  they  be  compellit. 
*OuRE  Will  Is  Heirfor,  and  we  chairge  you 
flridlly,  and  commandis,  that  incontinent  thir  oure 
Letters  feen,  ye  pafs,  and,  in  our  name  and  autho- 
rity, command  and  charge  the  faid  Johnne  Forrefl, 
Helen  Cornwall  his  laid  fpoufs,  and  the  faid  Jereni 
Henderfon  thair  cautioner  forfaid,  conjunftly  and 
feverally,  to  obferve  keip  and  fulfill  the  forfaid 
contradt  and  appointment  to  the  faid  Henry  Leir- 
month,  in  all  and  fundrie  pointis  partis  and  claufis 
thereof,  and  fpecially  to  mak  payment  to  him  of 
the  faid  annualrent  of  twelve  punds  monie  forfaid, 
reftand  awand  to  him,  of  all  zeirs  and  termis  by- 
gane,  and  fyklyke  zeirly  and  termlie  in  tyme  com- 
ing, during  the  nonredemtion  of  the  famen,  con- 
form to  the  faid  contraft,  and  the  faids  Lordis  de- 
creit  forfaid  interponit  thairto  as  faid  is,  within  thrie 
days  nixt  after  they  bechargit  be  you  thairto,  under 
all  higheft  paine  and  chairge  that  after  may  follow. 
The  Saids  thrie  days  being  bypaft,  and  the  faids 
perfohs  difobeyand,  -j-  That  ye  chairge  them  zit  as 
of  before,  to  obferve,  keip,  and  fulfill  the  forfaid 
contract  and  appointment  to  the  faid  Henry,  in  all 
and  fundrie  pointis,  partis  and  claufis  thairof,  and 
fpeciallie  to  mak  paiment  to  him  of  the  faid  an- 
nualrent of  twelve  punds  money  forfaid,  reftand 
awand,  of  all  zeirs  and  termis  bygane,  and  fyklyke 
zeirly  and  termlie  in  tyme  comeing,  during  the  non- 
redemtion thairof,  conform  to  the  faid  contra6t, 
and  decreit  forfaid  interponit  thairto  as  faid  is,  with- 
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in  cthtr  3  dais  next  after  they  be  chargit  be  you 
thairto,  under  the  paine-of  wairding  thair  perfonis. 
The  Quhilks  thrie  dais  being   bypaft,    and   the 
forfaids  perfonis  diibbeyand,  *  That  ze  chairge  the 
difobeyeris  zit  as  of  before,  to  obferve  keip  and  ful- 
fill the  faid  ccntrad  and  appointment  to  the  faid 
Henrie,  in  all  and  fundrie  pointis  pairtis  and  ciaufis 
thairof,  and  fpeciallie  to  mak  payment  to  him  of 
the  faid   annual  rent  of  twelve  punds  money  for- 
faid,  rePcand  awand,  of  all  zeirs  and  termis  bygane, 
and  fyklyke  zeirjie  and  termlie  in  tyme  coming  dur- 
ing the  nonredemption  thairof,  conform  to  the  faid 
contra6l  and  decreit  foifaid  interponit  thairto  as  faid 
is,  v/ithin  other  thrie  dais  next  after  they  and  ilk 
ane  of  them  be  chargit  be  zou  thairto  ;  pr  elfe  that 
they,  within  the  famin  thrie  dais,  pafs  and  enter 
thair  perfonis  in  waird  within  oure  caftell  of  Dum- 
bartane,  thalrin  to  remain  upon  their  awin  expencefs 
ay  and  quhill  they   haive  fuliillit  the  comande  of 
thir  our  letteris,  and  be  freid  be  us  thairfrae,  under 
the  pain  of  rebellion  and  putting  of  thaim   to  our 
horn  ;  and  that  they  cum  to  oure  fecretar  or  hisde- 
puttis,  keipnrs  of  oure  fignet,    and  receive  oure 
other  letteris  for  thair  refaite  in  waird  within  oure 
faid  caftell.     TniiQuHrLKS  thrie  dais  being  by- 
paft, and  the  faids  pv^rfonis  or  ony  of  thaim  difobey- 
and,  t  That  ze  chairge  the  difobeyeris  zit  as  of  be- 
fore, to  obferve,  keip,  and  fuliill  the  faid  contrad. 
arid  appointment  to  the  faid  complainer,  in  all  and 
fundrie  pointis  partis  and  claufis  thairof;  and  fpe- 
c:a]]ie  to  make  payment  to  him  of  the  faid  annual- 
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rent  of  twelve  punds  money  forfaid,  reftand  awand 
to  him,  of  all  zeirs  and  termis  bygane  ;  and  fiklike 
zeirly  and  termlie  intyme  coming,  during  the  non- 
redemtion  thairof,  conform  to  the  faid  contradt 
and  decreit  forfaid  inrerponit  thairto,  as  faid  is, 
within  other  three  dais  next  after  they  be  chargit 
be  zou  thairto ;  or  elfe  that  they,  within  the  famen 
three  dais,  pafs  and  enter  thair  perfonis  in  waird, 
within  oure  faid  cafleli  of  Dumbartane,  thairin  to 
remaine  upon  thair  awin  expencefs,  ay  and  quhill 
they  have  fulfillit  the  command  of  thir  our  letteris, 
and  be  freid  be  us  thairfrae,  under  the  faid  paine 
of  rebellion  and  putting  of  thaim  to  oure  home  > 
and  that  they  cum  to  our  faid  fecretar,  or  his  de- 
puttis,  keipars  of  oure  faid  fignete,  and  refaive  oure 
faid  other  letteris  for  thair  refaite  in  waird  within 
oure  faid  caftell.  The  Quhilk  laft  three  dais  of 
all  being  bypaft,  and  the  faids  perfonis  or  ony  of 
thaim  difobeyand,  and  not  fulfilland  the  comm.and 
of  thir  oure  letteris,  nor  zit  enterand  thair  faids  per- 
fonis in  wairde  within  oure  faid  caftell  as  faid  is,  * 
That  ze,  incontinent  thairafter,  denunce  the  dif- 
obeyeris  our  rebellis,  and  put  thame  to  oure  home ; 
and  efcheat  and  inbring  all  thair  movable  guidis  to 
oure  ufe  for  thair  contemption  ;  and  immediately 
after  zour  faid  denunciation,  that  ze  mak  intimation 
to  the  SchyrrifF  of  oure  Schyre  whair  our  faids  re- 
bellis is,  and  fyklyketoour  thefaury  and  his  clerkis, 
conform  to  oure  adl  of  parliament  made  thairanent. 
According  to  juftice,  as  ze  will  anfwer  to  us  thair- 
upon  5  the  quhilk  to  do,  wee  comitc  to  you  con- 

*  Warrand  to  denounce. 
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juncfily  and  feverally  our  full  power  be  thir  oure 
letters,  delivering  thaim  be  zou  duely  execute  and 
indorfit  againe  to  the  bearer.  Given  under  our  fig- 
net  att  Edinburgh,  the  17th  day  of  Junii^  and  of 
our  reign  the   19th  zeir  1586. 

Eic  deliberatione  Bominorum  concilii. 


The   Executions  written    on    the 

back  thus  : 

*  Upon  the  2  i  day  of  the  month  of  Aprile,  in 
the  zeir  of  God   159 1  zeirs,  I  Robert   Howifon 
meiTenger,  pad,  att  command  of  thir  our  fover^igni 
Lordis  letteris  within -written,  to  the  dwelling  houfe 
of  Helen  Cornwall,  within  the  burgh  of    Linlit- 
gow,  reli6l  of  umquhill  Johnne  Forrefl  of  Mag- 
dalane  perfonallie,  and  fyklike,  to  the  dwelling  houfe 
of  Jerom  Henderfon  as  cautioner  and  fourtie  for 
the  faid  John  Forrefl  and  Helen  Cornwall  his  relidt, 
and  I,    conform  to  the  tenor  of  the  firfl  chairge 
conta^nit  in  thir  letteris  within  written,  in  our  fove- 
raign  Lordis  name  and  authoride,  com.mandit  and 
chargit  the  forefaid    Helen  Cornwall   and   Jerom 
Henderfon  the  cautioner  perfonally,  conjunctly  and 
feverally,  to  obferve,  keep  and  fulfill   the  contrad 
and  appointment  aforfpecifyed,  to  Henry  Leiimonth 
complainer,  in  all  pointis  partis  and  claufis  containit 
thairintill,  and  fpecially  to  m.ak  payment  to  him  of 
the  annualrent  of  xii  lib^  money  forfaid,    reitand 

*  Execution  of  Firll  Form. 
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awand  to  him,  of  all  zeirs  and  tennis  bygane,  con- 
form to  the  tenor  of  the  letteris,  and  fyklyke  zeirly 
in  time  coming  during  the  nonredemtion  of  the 
landis  containit  in  the  forfaid  contrad,  and  the 
Lordes  decreit  interponit  thairto,  within  thrie  dais 
nixt  after  this  my  charge,  under  the  heigheft  paine 
and  chairge  that  after  might  follow  ;  and  this  1  did 
conform  to  the  tenor  of  the  firft  charge  in  all  points, 
before  theife  witnefTes,  &c.  Sign'd  by  the  meilen- 
ger  only,  and  fealed. 

*  Upon  the  28  day  of  the  month  of  Aprile,  I 
Robert  Howifon  meflenger,  zit  as  of  before,  pail 
att  command  of  thir  oure  foveraigs^n  Lordis  letteris 
afforfptcifyed,  and  I  perfonally  apprehended  Helen 
Cornwall  relidl  of  umquhill  John  Forrefl  and  Je- 
rom  Henderfon  the  cautioner,  and  I,  conforme  to 
the  tenor  of  the  fecond  chairge  containit  thairintilJ, 
commandit  and  chargit  thaim,  and  ilk  ane  of  thaim, 
in  all  po'ntis,  and  this  within  other  thrie  dais  nixt 
after  this  my  chairge,  under  the  paine  of  waird- 
ing  of  thair  perfonnis :  This  I  did  before  thefe  wit- 
neflc-s,  &c.  And  for  verification  of  this  my  fecond 
chairge  I  have  fubfcribit  the  famin,  and  afiixit  my 
fignet  thairto.     Signed  and  fealed  as  before. 

-f-  Upom  the  3d  day  of  the  month  of  May,  and 
yeir  of  God  aforwritten,  I  Robert  Howifon  mef- 
fenger,  zit  as  of  before,  pad  to  the  perfonal  pre- 
fence  of  Helen  Cornwall  reli6l  of  umquhile  John 
Foreft,  and  fyklyke  to  the  perfonal  prefence  of  Je- 

*  Of  Second.  f  Of  Third. 
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rom^  Henderfon,  and  I,  conforme  to  the  tenor  of 
the  third  charge  containit  in  the  former  letteris, 
coinmandit  and  chargit  them,  in  our  fovcraign 
Lordis  name,  to  oblerve  the  famin  within  other 
thrie  dais,  or  elfe  that  thay  v/ithin  the  faid  thrie  dais 
pafs  and  enter  thair  perfonis  in  waird  within  the 
caflell  of  Dumbartane,  thair  to  remain  upon  thair 
own  expencefs,  ay  and  quhile  they  have  f^lfilHt  the 
command  of  thir  letteris,  and  be  freed  orderlie 
thairfrae,  under  the  prJne  of  rebellion  and  putting 
of  thaim  to  the  home,  and  that  they  cum  to  the 
fecretar  or  his  depurtis,  keepars  of  the  fignette,  and 
refaive  other  letreris  for  thair  refaite  and  waird 
within  the  laid  caftle :  A  nd  this  I  did  conform  to  the 
tenoi  of  the  third  chairge  containit  thairintill  in  all 
pointis.  And  this  1  did  before  thaife  witneiTes,  &c. 
Signed  by  the  meffenger  only  and  fealed. 

*  Upon  the  8th  day  of  the  month  of  May,  and 
zeir  of  God  forfaid,  I  Robert  Howifon  meffenger, 
zet  as  of  before,  pall  to  the  perfonal  prelence  of 
Helen  Cornwall  relidt  of  umquhijl  John  Forreft, 
and  fyklyke  to  the  perfonal  prefence  of  Jerom  Hen- 
derfon the  cautioner,  and  I,  conform  to  the  tenor 
of  the  fourth  chairge  containit  in  the  former  letteris, 
I  commandit  and  chargit  them,  in  oure  foveraign 
Lordis  name  and  authorities  to  oblerve  the  famen 
within  letteris  thrie  dais  next  after  my  chairge,  or 
elfe  that  they  v>^ithin  the  faid  thrie  dais  pafs  and 
enter  thair  perfonnis  in  waird  within  the  caftell  of 
Dumbartane,  thair  to  remain  upon  their  ain  expences 
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ay  and  while  they  hae  fulfillit  the  command  of  thir 
letteris,  and  be  freed  orderlie  thairfrae,  under  the 
pain  of  rebellion  and  putting  of  them  to  the  home, 
and  that  they  cum  to  the  fecretar,  keipar  of  the 
fignet,  and  refaive  other  letteris  for  their  refaite  and 
ward  within  the  faid  caftell :  And  this  I  did  con- 
form to  the  tenor  of  the  fourth  chairge  containit 
thairintill  in  all  pointis.  This  I  did  before  thir  wit- 
neffes,  &c.  Sign'd,  &c.  as  before. 

*  Upon  the  2 1  day  of  the  month  of  May,  and 
zeir  of  God  forefaid,  I  Robert  Howifon  meffenger, 
perfonally  apn^ehended  Helen  Cornwall  forefaid  and 
Jerom  Kenderfon,  and  I  maide  intimation  to  ilk 
ane  of  thaim,  that  I  would  denounce  them  oure  fo- 
veraign  Lordis  rebellis,  and  put  them  to  his  heigh- 
nefs  horn.  This  I  did  before  thir  witnefTes,  &c. 
Sign'd  by  the  mefienger,  but  not  fealed. 

-f  Upon  the  22  day  of  the  month  of  May  and 
and  zeir  of  God  forefaid,  I  Robert  Howifon  mef- 
fenger, paft  to  the  mercate  corfe  of  the  burgh  of 
Linlitgow,  and  thair,  be  open  proclamation  be  thrie 
blafts  of  ane  home,  as  ufe  is,  I  denounced,  and 
put  to  oure  foveraign  Lordis  heighnefs  home,  He- 
len Cornv/all  relid  of  umquhili  John  Forreil  and 
Jerom  Henderfon  the  cautioner,  and  this  conform 
to  the  tenor  of  thir  letteris  in  all  partis  :  This  I 
did  before  thir  witnefles,  &c.  And  for  the  verifi- 
cation of  this  and  my  former  executions  I  haive  flib- 

*  Intimation.  f  Denounciaticn, 
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fcribit  thir  prefents  with  my  hand,  and  affixit  my 
fignet  thairto.     Sigii'd,  &c. 

Apud  LiNL^Tcow,   d  e  fexto 
ir.eriiis  Junii  1591,  legrat.  per 

Notes   of  Letters  of  four  forms. 

*  J  AMES,  i^c,  Forafmeikleas  (here  is  narrat- 
ed a  decreit  obtain'd  before  the  commifTars  of  Edin- 
burgh, att  the  inftance  of  Robert  White,  againfl 
Sir  James  Crichton,  decerning  him  to  pay  L.  162 
Scots  of  pr'ncipal,  and  L.  4.  of  expences  ;  and 
that  Robert  White  had  thereupon  raifed  the  com- 
mifTar's  precept,  and  caufed  chairge  the  faid  Sir 
James  Crichton  to  pay  to  him  the  faids  fums,  with- 
in 15  days  under  the  paiii  therein  contain'd,  as  the 
faid  precept,  (liawin  to  the  Lords,  i^c,  teftified  : 
In  and  to  which  decreet  precept  and  fums  Robert 
Scott,  &c,  has  right  by  afiignation,  i^c.  notwith-  ' 

Handing  whereof  the  faid  Sir  James  Crichton  has 
noways  fulfil  lit,  nor  will  fulfill  to  the  faid  corn- 
plainer  as  afligney  forfaid,  the  forfaid  decreet  and 
precept  raifed  thereupon,  without  he  be  furder  com- 
pellitj  Our  will  is,  ^c.  command  and  chairge  the 
faid  ir  James  Crichton  to  content  and  pay  to  the 
faid  complainer,  the  fums  of  money  abovewritten, 
after  tiie  fo.  m  and  tenor  of  t'le  faid  decreet  and 
precept  in  all  points,  within  3  days  next  after  the 
charge,  under  all  higheft  pain,  ^c.  which  3  days 
being  paft,  to  charge  him  within  other  3  days.  And 
lo  on  as  in  common  letters  of  4  forms. 

*  Regiflred  19  Sept.  16 10. 
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There  is  another  regiftred  12th  September,  at 
the  inftance  of  James  Wardlaw,  againfl  James 
Earle  of  Murray,  proceeding  upon  a  decreet  before 
the  Lords  of  councill  and  feffion,  for  4000  merks, 
dated  2d  March  1610,  which  decreet  the  faid  Earle 
will  not  obtemper  and  fulfill.  Our  will,  ^f. 
charge  him  within  three  days,  ^c.  as  in  common 
letters  of  four  forms.  Given  under  our  fignette, 
penult  day  of  M^/V,  ^c,  1610. 

Ex  deliberatione  Dominorum  co?icilii. 

This  it  feems  has  pad  upon  a  bill,  although  pro- 
ceeding upon  a  decreet  of  the  Lords, 
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CARTA  RiCARDi  KrNE*,  referred 

to  p.  360. 

JACOBUS,  &c,  Qtiia  direximus  literas  nof- 
tras  Viceconiiti  nofcro  cle  Selkrig,  ad  invef- 
tigandum  et  pe:q'uirendum  terras  quondam  Patricii 
Wallance,  ubicunqiie  infra  bondas  cfiicii,  et  appre- 
tiari  faciendum  eafdem  in  quantum  fe  extendunt, 
pro  relevio  diledli  Ricardi  Kine,  noftri  corbnatoris 
Vicecomi^atus  de  :^elkrig,  de  fumma  viginti  libra- 
rum,  In  qua  adjudicatus  erat  pro  di6lo  Patricio  fe- 
cundum  tenorem  adli  adjornalis  noftri,  prout  in  eif- 
dem  Uteris  noftris  Tub  figneto  noftro  defuper  decre- 
tis  plenius  continetur.  Pro  quarum  executione  Jo- 
annes Murray  de  Fallahill,  Vicecomes  nofter  depu- 
tatus  de  ^elkrig,  accedens  invenit  unam  terram 
hufbundiam  nuncupatam  Burges  Walleys  in  burgo 
noflro  de  Selkrig,  eidem  quondam  Patricio  in  here- 
ditate  fpedantem.  Et  ibidem,  apud  capitale  mef- 
fuagium  did^e  terr^  hufbandis,  didus  nofter  Vice- 
comes  deputatus  heredes  di5li  quondam  Patricii,  et 
ceteros  omnes  ad  prsefatam  terram  interefle  ha- 
bentes,   legitime   premonuit,   vicefimo  die   menfis 
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Septembrls  1508,  ad  comparendos  coram  ipfo  vice- 
comite,  vcl  deputatis  fuis,  fuper  folum  didlae 
terrae,  tertio  die  menfis  06lobris  anno  praefcripto, 
au  audiendum  prefa  am  terram  hufbandiam  appre- 
tiari,  pro  relevio  di(5li  Ricardi  et  terrarum  fuarum, 
quae  pro  didla  fumma  Z.  20.  appretiatse  fuerunt. 
Quo  tertio  die  Odobris  didus  nofter  vicecomes  de- 
putafjs  corripariiit  luper  folum  didss  terr^  hufban- 
dis2,  et  ad  capitale  melTuagium  ejufdem,  curiam 
vicecomitatus  noftri  de  Selkrig  aiBrmari  fecit,  et  in 
eadem,  h^eredibus  dioli  Fatr'icii  et  cseteris  omnibus 
ad  prefatas  terras  interefTe  habentibus,  ad  audiendum 
eandem  terram  ut  prsmitticur  appretiari,  legitime 
vocatis,  ct  non  comparentibus,  di6tus  nofter  vice- 
comes,  per  tres  decern  condignas  perfonas  ad  hoc 
eledla'^,  pro  predi6la  Himma  L.  20.  eo  quod  di6la 
terra  huft-andia  ad  viginti  folidos  terrarum  fe  exten- 
dit,  legitime  appretiari  fecit.  Qua  quidem  terra 
fic  ut  pr^smittitur  appreiiata,  didus  vicecomes 
eandem  h^eredibus  di^i  quondam  Patricii^  feu  cui- 
cunque  ipfam  pro  predi6la  fumma  emere  volenti, 
publice  vendendam  obtulit.  Et  quia  nuliam  per- 
fonam  didam  terram  pro  prsfata  pecunia  emere 
volentem  invenit,  idem  nofter  vicecomes,  virtute 
fui  officii,  prsedidam  terram  huft)andiam  affignavit 
dido  Ricardo,  in  plenariam  contentationem  et  folu- 
tionem  didas  fjmmrs  viginti  librarum,  pro  ipfius 
relevio  de  eadem,  fecundum  tenorem  adi  noftri  par- 
liamenti.  Vokimus  et  ordinamus  quod  hasredes 
didi  quondam  Patiicii  habeant  regreflum  per  folu- 
tionem  infra  feptennium. 
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NUMBER    IX. 

CHARTER  of  Apprising*,    re- 
ferred to  in  p.  364, 

MARIA,  &c.  omnibus,  &c.  fciatis  quia  li- 
teras  noftras,  per  diledum  clcricum  confi- 
liariumque  noflrum  magiitrum  Henricum  Lauder 
noftrum    advocatum,    impetratas,    diledis   noftris 
\\  ilielmo  Champnay  nuncio  vicecomiti  noflro  in  hac 
parte  et  aliis  direximus,  mentionem  in  fe  propor- 
tantes,  quod  ipfe  noller  advocatus  decretum  coram 
concilii  noftri  dominis  contra  et  adverfus  Matheum 
comitem  de  Levinax  nuper  obtinuit,  noflras  literas 
fuper  ipfo  decernentes  ad  compellendum,  naman- 
dum,  et  diftringendum  ipfius  terras  et  bona  pro 
fumma  loooo/,  monetae   regni  nofcri,    fecundum 
formam  furs  obligationis  in  libris  concilii  noflri  re~ 
giflrat,  prout  hujufmodi  dtcretum  latius  proportat. 
Et  quia  didus  comes  introitum  ad  terras  fuas  et 
herecitates  tempore  promulgationis  didli  decreti  mi- 
ninie  obtinuit,  fed  ad  frullrandam  executionem  ejuf- 
dem  ad  eafdem  intrare  noluit,  idem  noller  advoca- 
tus, per  fupplicationem  noflri  concilii  dominis  por- 
redam,  alias  noflras  literas  impetravit,  virtute  qua- 
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rum  didum  comitem   precepit,  quatenns  ad  pre- 
diftas  fuas  terras  et  hereditates  intra  viginti  et  iinam 
dies  intraret,  ad  effedum,   ut  hujufmodi  decretum 
debite  execution!  deniandaretur,  eidem  certificantes, 
quod  fi  in  id  defecerit,  lapfis  di6lis  viginti  et  una 
diebus,  quod  pr^dids  fuas  terrse  et  hereditates,  pro 
Iblutione  didas  fumms,  eodem   modo  ficut  ad  eaf- 
dem  introitum  habuiffet,    nobis  appretiarentur,  et 
appretiatio  earundem  ita  legitima  foret,  ac  fi  didus 
comes  introitum  ad  eafdem  legitime  habuiflet,  prout 
prefatas  alise  literas  noilrse  in  fe  latius  proportant. 
Quibus  idem  conies  obtemperare   minime  voluit, 
prout  in  hujufmodi  noRris  literis,  et  in  earundem 
executione,    plenius  continetur.     Qua  propter 
di6ti  comitis  terms  et  hereditates  pro  di6la  fumma 
appretiari   debebunt,  veluti    in    eifdem    infeodatus 
hereditaric  fuiflet,  et  terrae  ejufdem  quas  di6lus  ad- 
vocatus  appretiari  caufaret,  jacentes  infra  vicecomi- 
tatum  noftrum  de  Renfrew,  et  ob  magnas  curas  no- 
bis pro  publica  concernentes  fibi  commiflas  in  iftis 
partibus  tradtandas,  pro  didis  terris  appretiandis,  ad 
vicecomitem  noftrum  de  Renfrew  antediclum  acce- 
dere  minime  poterat,  ideo  alias  literas  noftras,  dido 
Wilielmo  et  aliis  fuis  collegis  vicecomitibus  noilris 
in  hac  parte,  direximus  ad  denunciandas  terras  et 
hereditatts  di6ti  Mathei  comitis,  pro  dida  fumma 
nobis  appretiari ;  et  ad  hunc  effedum  curias  infra 
prsetorium  noftrum  de  Edinburg.  afligt^re  et  tenere, 
et  ibidem  fupra  appretiatione  earundem  procedere, 
ac  ii  didus  comes  legitimum  introitum  habuiflet  fe- 
cundum  tenorem  aliarum  noftr^um  literarum  prius 
defuper  diredis,  et  ad  praemoniendum  eundem,  per 

pub- 

3 


APPENDIX.         4^3 

publicam  proclamationem  apud  cruces  forales  bur- 
gorum  noftrorum  de  Renfrew  et  de  Edinburgo  re- 
fpeftive,  fuper  60  dierum  premonitione,  ad  viden- 
dum  et  audiendum  hujufmodi  appretiationem  legi- 
time fieri  et  deduci,  eo  quod  ipfe  comes  nunc  extra 
regnum  noftrum  extat,  et  penes  loco  defuper  dif- 
penfando,  et  predidlum  pretorium  noftrum  de  Edin- 
burgo et  crucem  foralem  ejufdem,  ita  legitima  pro 
hujufmodi  appretiationis  dedu6lione  fint,  quam  pre- 
torium et  crux  foralis  burgi  noftri  de  Renfrew  ubi 
predidlse  terras  jacent,  pro  caufis  fuprafcriptis  ad- 
mittendo,  prout  in  didlis  noftris  Uteris  memorato 
Wilielmo  et  fuis  collegis  defuper  diredis  latius  con- 
tinetur.  Virtute  quarum — and  fo  the  charter  goes 
on  to  mention  the  denunciation  of  the  lands  to  be 
apprifed,  and  the  apprifing  of  the  fame,  13th  May 
1 544,  and  the  allowance  of  the  apprifing,  and  the 
giving  the  land  to  the  Mafter  of  Semple,  fee- 
dated  24th  May  1547. 
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